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INTRODUCTION

Jill Stanek, a nurse at Christ Hospital in Oak Lawn, Illinois, held a tiny, 21-week-old
baby boy in her hands. He weighed about half a pound and was around ten inches
long. “He was too weak to move very much, expending any energy he had trying to
breathe,” Jill recalled. The baby had survived an abortion and was going to be left
alone in a filthy utility room because his parents did not want to hold him as he died,
and the attending nurse was too busy to bother with him.

Jill intervened. “I could not stand the thought of this suffering child dying alone in the
soiled utility room, so I cradled and rocked him for the 45 minutes that he lived,” she
testified before the U.S. House of Representatives. “Toward the end, he was so quiet, I
couldn’t tell if he was alive unless I held him up to the light to see if I could see his
heart beating through his chest wall.”*

To her horror, Jill discovered that babies who were born alive as a result of failed
abortions were routinely left alone to die on the cold metal countertop in the
hospital’s utility room.? Distraught and filled with disbelief, Jill spoke out against the
practice and was subsequently fired.

Jill worked to have the hospital prosecuted for violating the Illinois Abortion Law of
1975 which required physicians to provide medical care for born-alive infants.
However, then-Illinois Attorney General Jim Ryan found that there was “no basis for
legal action.” Similarly, the Office for Civil Rights at the U.S. Department of Health
and Human Services wrote a letter to Jill stating that federal “civil rights laws do not
cover abortions or the rights of newborns.” This is despite the fact that even the
abortion industry acknowledges that babies may be born alive after surviving an
attempted abortion. A chapter on second trimester abortions in a clinical textbook of
the National Abortion Federation reads, “Providers should consider the possibility of a
live-born fetus, particularly if fetal death is not induced prior to the procedure and the
gestational age is 18 to 20 weeks or more.”

! Testimony of Jill Stanek during the hearing before the Subcommittee on the Constitution on the
Committee on the Judiciary, U.S. House of Representatives, 107th Congress, on H.R. 2175 (Born Alive
Infant Protection Act), July 12, 2001, Serial No. 32, at 19.

2 Id. One instance involved the failed abortion of a baby boy who was supposed to have spina bifida.
What appeared on the ultrasound to be a mass on the baby’s back was actually an incompletely formed
twin. The healthy baby was born alive with an intact spine after a failed abortion procedure and was
left to die on the cold countertop of the utility room.

3 Id. at 25, 42.

1 1d. at 25, 41.

> Maureen Paul et al., MANAGEMENT OF UNINTENDED AND ABNORMAL PREGNANCY 180 (1st ed. 2009).
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Undeterred, Jill took her story all the way to the U.S. House of Representatives where,
in 2001, she testified in support of the Federal Born-Alive Infants Protection Act
(BAIPA).

Federal Born -Alive Infant Protection Act

On March 12, 2002, the federal BAIPA passed the House of Representatives by a
resounding voice vote. Later, on June 19, 2002, it was approved by a 98-0 vote in the
U.S. Senate. All Congressional Democrats were present for that vote, and all of them—
including abortion supporters Senators Hillary Clinton, Ted Kennedy, Barbara Boxer,
and John Kerry—voted in favor of the bill. On the Senate floor, Senator Boxer voiced
her strong support for the bill, exclaiming, “Who would be more vulnerable than a
newborn baby?” She continued, stating that “all of our people deserve protection,
from the very tiniest infant to the most elderly among us.”®

While the federal BAIPA was an important step in that it recognized infants born alive
as persons under federal law, there is still no federal law criminalizing the actions of
abortionists who deny care to babies who survive abortions. A federal law is still
needed that would establish strong criminal penalties for killing or denying care to
abortion survivors. Thus, it is incumbent upon states to take action to protect their
most vulnerable citizens.

State Born -Alive Infant Protection Acts

Since its enactment, the federal BAIPA has been used as a model for similar state
legislation. Thirty-five states have at least some born-alive protections. Just eighteen
states have comprehensive legal protections for babies who survive abortion, with
more states in the process of strengthening their laws.” However, states including
Alaska, Colorado, New Jersey, New Mexico, Oregon, and Vermont, as well as the
District of Columbia allow abortion at any time for any reason and have yet to legally
safeguard born-alive infants.® New York and Illinois have actually passed laws to
remove protections to infants born alive.’

State BAIPAs are necessary for a several reasons. First, the federal BAIPA only applies
in limited circumstances. For example, it only covers those hospitals and employees
operated by the federal government or which receive federal funding. It would not

¢ Congressional Record, $7062-S7064, June 28, 2001.
7 Id.
8 Questions and Answers on Born-Alive Abortion Survivors, Charlotte Lozier Institute (Apr. 14, 2021),

https://lozierinstitute.org/questions-and-answers-on-born-alive-abortion-survivors/.
°Id.

1150 Connecticut Avenue NW, Suite 500, Washington, DC 20036
aul.org | (202) 289-1478 | info@aul.org



prohibit private or state-operated clinics and hospitals from denying care or medical
attention to born-alive infants. Although the U.S. House is considering an amendment
to BAIPA that would greatly strengthen the law,'° Second, states can enact versions of
the BAIPA that are more comprehensive and protective than the federal version.
Lastly, state versions of federal laws function as reinforcement mechanisms for their
federal counterpart. The federal government has limited resources for law
enforcement and prosecution, so state BAIPAs help ensure the intent and
requirements of BAIPAs are enforced and that violators are prosecuted.

Born Alive legislation has become prevalent in recent years with thirty-seven Born
Alive bills being introduced in 2021. There has been a 700% increase in Born Alive
legislation over the last six years.!' This legislation presents a strong opportunity for
pro-life legislation moving forward.

To assist states considering protection for born-alive infants, AUL has drafted the
Born-Alive Infant Protection Act. For more information or drafting assistance, please
contact AUL at Legislation@aul.org.

19 The “Born-Alive Abortion Survivors Protection Act,” https://www.congress.gov/bill/117th-
congress/house-bill/619/titles, H.R. 619 in the 117th Congress, is the subject of a discharge petition, but
as of this writing has fallen short of the votes needed for discharge despite having 205 co-sponsors.

' Born-Alive Abortion Survivors Protection Acts, Family Research Council (2021)
https://downloads.frc.org/EF/EF21G28.pdf.
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BORNALIVEINFANTPROTECTIONACT

HOUSE/SENATE BILL No.
By Representatives/Senators

Section 1. Title.
This Act may be known and cited as the “Born-Alive Infant Protection Act.”
Section 2. Legislative Findings and Purpose.

(a)  The [Legislature] of the State of [Insert name of State] finds that:

D The State of [Insert name of State] has a paramount interest in protecting
all human life.

) If an [attempted] abortion results in the live birth of an infant, the infant
is a legal person for all purposes under the laws of this State.

(3) Itis not an infringement on a woman’s right to terminate her pregnancy
for this State to assert its interest in protecting an infant whose live birth
occurred as the result of an [attempted] abortion.

(4)  Without proper legal protection, newly born infants who have survived
[attempted] abortions have been denied appropriate life-saving or life-
sustaining medical care and treatment and have been left to die.

(b) Based on the findings in subsection (a), the purposes of this Act are to:

(1)  Ensure the protection and promotion of the health and well-being of all
infants born alive in this State; and

(2)  Mandate that healthcare providers give medically appropriate and
reasonable life-saving and life-sustaining medical care and treatment to
all born-alive infants.

Section 3. Definitions.

For the purposes of this Act only:
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(a)  “Abortion” means the act of using or prescribing any instrument, medicine,
drug, or any other substance, device, or means with the intent to terminate the
clinically diagnosable pregnancy of a woman with knowledge that the termination by
those means will with reasonable likelihood cause the death of the unborn child. Such
use, prescription, or means is not an abortion if done with the intent to:

@) Save the life or preserve the health of the unborn child,;
) Remove a dead unborn child caused by spontaneous abortion; or

(3) Remove an ectopic pregnancy.

(b)  “Born alive” or “live birth” means the complete expulsion or extraction of an
infant from his or her mother, regardless of the state of gestational development, who,
after expulsion or extraction, whether or not the umbilical cord has been cut or the
placenta is attached, and regardless of whether the expulsion or extraction occurs as a
result of natural or induced labor, cesarean section, or induced abortion, shows any
evidence of life including, but not limited to, one or more of the following:

(1)  Breathing;

) A heartbeat;

(3)  Umbilical cord pulsation; or

4) Definite movement of voluntary muscles.

© “Consent” means the voluntary agreement or acquiescence by a person of age
and with the requisite mental capacity who is not under duress or coercion and who
has knowledge or understanding of the act or action to which he or she has agreed or
acquiesced.

(d  “Facility” or “medical facility” means any public or private hospital, clinic,
center, medical school, medical training institution, healthcare facility, physician’s
office, infirmary, dispensary, ambulatory surgical treatment center, or other institution
or location wherein medical care is provided to any person.

(e)  “Healthcare provider” means any individual who may be asked to participate
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