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THE HATCH AMENDMENT: A LEGAL ANALYSIS*
Statement of Dennis J. Horan, Esq.**

My name is Dennis J. Horan. I am ‘Chairman of Ameri-
cans United for Life. I have come before this Subcommittee
to testify on what I perceive to be the fundamental legal
considerations in formulating a new national policy on
abortion through an Amendment to the United States Con-
stitution.

Professor Victor Rosenblum will offer testimony later
today that includes specific analysis of and suggestions
with regard to one of the proposed Amendments before
vou, S.J. Res. 110, introduced by Senator Hatch. I, and
those attorneys with whom I am most closely associated
in the prolife cause, concur with the substance of Profes-
sor Rosenblum’s testimony.

The United States Supreme Court in Roe v. Wade, 410
U.S. 113 (1973), declared abortion to be a fundamental
“right’’ under our Constitution and human beings before
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birth to be legally unprotectable entities in the face of this
alleged “‘right’’ except under narrow, practically meaning-
less, circumstances.

In essence, this decision shifted decisively the decision-
making authority on abortion away from the public forum
to the pregnant woman and her physician, encapsuling
them both within an alleged constitutionally protected
‘“‘zone of privacy.”” Whether or not an unborn child should
live or die thus became a matter without public scrutiny
or control. The value of each unborn child came to depend
solely on the views of the woman who bears the child. Not
even the child’s father can prevent a unilateral decision
to cause the death of their offspring.

It is absurd to argue that such a system of procreative
decision-making can be adduced from any principles man-
dated by our Constitution. There certainly is no doubt
that the Framers of the Fourteenth Amendment, from
which the Court extrapolated the right to abortion, would
have regarded the public policy that the Supreme Court
attributed to them by inference as perverse. Removal of
a class of human beings from the purview of the law on
the basis of their biological age and development was hard-
ly among the purposes of the post-Civil War Congress that
intended to extend full protection of law to another class
of human beings which had previously been denied protec-
tion on the basis of racial status.

Roe v. Wade has been the object of universal criticism
by almost all those members of my profession who view
the Constitution as a document that exists in time and
space, rather than as an excuse for flights of fantasy in
pursuit of preferred social policies. I shall not repeat their
criticism here. This Subcommittee is concerned with re-
directing a public policy created by a misdirected Court,
and it is my intent to indicate why and how this might be
done.
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There is simply no doubt that abortion entails conduct in-
tended to cause the death of human beings. Unborn children
of human parentage are, indisputably, as much individual
organisms of the species homo sapiens as are the Members
of this Subcommittee. From this perspective, the central
outrage of Roe v. Wade was to deny to the people the right
to fulfill their obligation to provide some measure of actual
protection to these unborn members of the human family.

By virtue of this decision, a fissure has been created in
American jurisprudence which not only permits the mem-
bers of this class of our species to be destroyed at will, but
positively forbids those of us whose human sensibilities
are outraged by the treatment accorded them to employ
normal legislative mechanisms to secure justice for them.
Instead, we are told we must stand idly by—that the Con-
stitution dictates that we must play Pilate, washing our
hands in the face of the death of these beings with whom
we all share a common humanity and history of growth and
development.

The Constitution of the United States commands no such
thing and if those presently charged with the authority to
interpret our fundamental law say that it does, then they
should and must stand corrected through an Amendment
to the Constitution.

The sheer number of human deaths that will continue
to occur with the blessing of our legal system and the out-
rage of a significant portion of our population over its im-
potence to find some practical means to protect the unborn
within our political order are the matters that should im-
mediately concern this Subcommittee. It must be empha-
sized, however, that reestablishing the power of the people
to assert an interest in private conduct that affects human
beings in the early stages of development is also necessary
in order effectively to control and prevent genetic manipu-
lation of the human species. 'Children are now routinely
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aborted for alleged genetic deficiencies. Physicians may be
sned in several states for failing to inform pregnant
mothers of their ‘‘abortion option’’ when they are at risk
of carrying a handicapped child. The unborn are aborted
because they are the ‘‘wrong sex.”” In sum, as a conse-
quence of unchecked abortion, we are developing a silent
intra-uterine eugenics program, with the assistance of our
civil law—a program designed to sort out for destruction
those deemed unwanted, unfit, or undesirable.

In the future we will be able, with the assistance of tech-
nology, to manipulate the genetic constitution of the human
species. Are not experimentation on and manipulation of
human beings at early stages of development, cloning, and
even the creation of new species or races with special hu-
man characteristics or combined animal and human char-
acteristics, as is envisioned by some, matters of profound
collective concern and proper subjects for legislative con-
trol? Yet on what ground can it be said, when children
can be aborted for no reason at all, as under present law,
that they should not be aborted when their sex or eye color
are deemed undesirable? When unborn children can be
killed at will, why should they not also be subject to
experimentation or genetic manipulation? The most pro-
found irony implicit in the Supreme Court’s decision in
Roe is that it deems abortion to be a ‘‘private’’ matter
and the unborn of our species to be legal ciphers just as
technology has opened the world of the unborn to public
scrutiny. It is today clearer than ever that the future
integrity of our species may depend on public recognition
of some legally protectable status for our youngest

members.

It is apparent that those infants born with handicaps
who manage to escape the eugenic net that is being laid
for them before birth are now increasingly viewed as er-
rors that must be erased, rather than as human beings who
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deserve empathy and attention. As the present Surgeon
General, Dr. C. Everett Koop, who has spent his profes-
sional career in the care of infants born with handicaps,
has pointed out, death by neglect is fast becoming a stand-
ard ‘‘treatment regimen’’ in the United States for children
who are less than perfect physically or mentally. A recent
report from England, a country with a longer history of
abortion on demand, underscores what we in the United
States can certainly anticipate if our present legal ethos,
which deems some members of the human family to be de-
void of legal value and worthy of life if and only if they are
valued by those charged with their care, remains unchal-
lenged. According to an Associated Press article published
in the Chicago Tribune (Nov. 10, 1981), a recent poll of
British pediatricians was conducted in the wake of a trial of
a physician for denying useful medical care to a Down’s
syndrome child. 70% of the physicians who responded to
the poll said they thought a child born with spina bifida
who was rejected by his parents was better off dead. 17% of
the doctors said they would drug the baby so he would be
unlikely to demand food and would eventually die. 57% of
the doctors said they would not recommend life-saving sur-
gery for a Down’s syndrome baby rejected by his parents.
A mother was quoted on a B.B.C. television program on
which the poll was reported as saying she was ‘‘horrified”’
when a pediatrician told her, just after the birth of her
Down’s child: ‘“We can just gradually let them sleep them-
selves away. If they are very restless we can give them
a small injection, and they just gradually sleep themselves
to death.”’

‘What else can be expected for infants with handicaps who
are born alive when perfectly normal human beings are
aborted by the millions, when the medical profession has
come to regard the destruction of embryonic or fetal life
as a normal ‘‘treatment option’’ for human pregnancy,
when the lack of social or personal value of some members
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of our species to others is deemed a sufficient reason in
itself to warrant a decision to cause their deaths? Who is
more ‘‘valuable,” whose life is more ‘‘meaningful’’; the
late-term human fetus who is perfectly normal or the infant
born with a debilitating handicap? On what logically con-
sistent ground may one be slain at will, but the other re-
ceive full legal protection, when a culture and its legal
order have already determined that some members of the
human family have lives so intrinsically valueless that they
can be taken for no reason at all?

The present gap in our law that deems destruction of
fellow human beings to be a private matter without public
interest must be closed, and it is the obligation of this Sub-
committee to initiate that process.

In this regard, I must first indicate that I and those with
whom I am most closely associated are finally committed
to the prolife cause for one reason: to stop the killing.
We recognize the law as one social mechanism—perhaps
the most important mechanism in our culture—through
which this end may be served, and know that the law en-
compasses the power of government to tax and to redis-
tribute wealth to serve its ends as well as the power to
punish conduet as criminal. But we also recognize the limi-
tations of law. A criminal law of abortion that is on the
books, but is unenforced or unenforceable, may soothe the
conscience but will save few lives. A system of law that
punishes those who perform abortions, but does nothing
to assist the pregnant woman facing social oppression or
economic difficulties to carry her child to term, penalizes
the result without recognizing its possible cause. From
this practical point of view, a Constitutional Amendment
dealing with abortion must be, above all, an effective means
to the end of altering our public policy to permit the pro-
tection of human life before birth through efficient use of
all the normal machinery of government.

o d

i

vConstitutional amendments are not self-executing—
abortion would not magically disappear, nor would it be
automatically proscribed, should any of the Amendments
dealing with abortion that have so far been proposed be-
come part of our Constitution tomorrow. A Constitutional
Amendment in our system of law has mere symbolic import
unless it is implemented by one of our independent branches
of government: the state and federal legislatures, the ju-
diciary, or the executive must act as the Amendment re-
quires or permits before it obtains any practical legal ef-
feet or significance.

Regulation of abortion practices under any of the pro-
posed Amendments would necessarily be almost exclu-
sively a legislative matter. Even those proposed Amend-
ments that rely heavily on the judicial branch to coerce
legislatures in some manner to enact abortion laws ac-
knowledge this by inference. Courts do not create criminal
penalties or appropriate funds in our system of govern-
ment. Legislatures do.

The first and most important prerequisite of any Amend-
ment dealing with abortion is, therefore, that it effectively
empower legislatures to act without the untoward judicial
interference that has paralyzed them and distorted the pub-
lic policy debate on abortion for the past decade.

Of the Amendments seriously under consideration by
this Committee, that recently introduced by Senator Hatch,
S.J. Res. 110, deals directly with this consideration by
breaking the judicial chains created by the Supreme Court’s
creation of a fundamental right to abort, by acknowledging
the plenary power of the legislature in this area, and by
providing for a potential national abortion policy through
an Act of Congress. Under the approach taken by Senator
Hatch, abortion would become, once again, a legislative mat-
ter that is subject to usual democratic processes rather than
to judicial fiat.
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Other Amendments before this Committee have taken
a different approach than that proposed by Senator Hatch.
By asserting that the unborn are persons under the: Fifth
and Fourteenth Amendments to the Constitution for pur-
poses of the right to life acknowledged in those : Amend-
ments, and by including a specific prohibition on theper-
formance of abortions except under stated circumstances,
Amendments of this type operate by affirming the exist-
ence of an important governmental interest in the unborn
as members of the human family and in treating them in
accord with the principles of justice that currently apply
to all. Rather than do away with any special restraint con-
tained in the Constitution on the power of 0‘overm"n'ent to
proscribe abortion, as Senator Hatch’s Amendment pro-
poses to do, these Amendments acknowledge the power of
government to honor the rights and interests of the un-
born under the Constitution.

The importance of the legal symbolism involvedv.‘in“this
approach is hard to over-estimate. In the process of legis-
lative action on such an Amendment, both the public and
legislators would be required to consider the subject at the
heart of the abortion controversy: the biologically human
nature of the unborn child. Moreover, this approach seems
most consistent with the ethos of those of us who wish to
reestablish some social control over conduct intended to
cause the death of some of our fellow humans.

S.J. Res. 110, on the other hand, avoids legal symbolism
in favor of legal practicality. It recognizes that no Consti-
tutional Amendment in this area will have a significant
substantive effect in the absence of legislative action and,
therefore, forthrightly grants to legislatures the power to
act. It provides the potential for development of a na-
tional policy on abortion, determining by way of normal
democratic process rather than through the extraordmary
process of a Constitutional Amendment whether or under
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what circumstances, if any, abortion should be permitted.
It relegates consideration of ‘‘hard cases’’ to the context
of a statutory debate rather than to the context of a debate
on the nature of our fundamental law.

I repeat, the fundamental task before this Subcommittee,
as I perceive it, is to issue an Amendment to the Constitu-
tion that will effectively loose the judicial bonds that pres-
ently prevent any form of significant collective action to
protect the lives of human beings from private conduct
intended to cause their death. An individual choice to de-
stroy any member of the human family must not be deemed
to lie outside the purview of our system of justice. Put an-
other way, the death of any of our fellow humans eannot be
a ‘‘private’’ matter subject only to the values, or lack of
them, of the one who seeks or causes his or her death.
This Subcommittee should initiate the process by which
this principle is enshrined in our basic law.

As I have said, my involvement in the prolife cause is
motivated by a desire to prevent, through whatever means
are practical and available, intentional destruetion of the
unborn and others potentially subject to the same kind of
radical discrimination based on biological or eugenic cri-
teria. While T believe that legal symbolism is important,
1 believe that the protection of human life is even more im-
portant. In my view, S.J. Res. 110 would, on balance, be as
effective as any means so far proposed in assuring poten-
tial use of the law to protect the youngest members of the
human family. I therefore strongly endorse the concept
that S.J. Res. 110 represents and urge this Subcommittee’s
favorable action on it.
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THE HATCH AMENDMENT: A LEGAL ANALYSIS*

Statement of Victor G. Rosenblum, Esq.**

My name is Victor (. Rosenblum. For identification
purposes, I have been a professor of law and political sci-
ence at Northwestern University in Illinois for some twen-
ty years. It should be made clear at the outset that I am
in no way appearing today on behalf of or under the aus-
pices of the University. I testify on my own personal be-
half and in my capacity as Vice-Chairman of Americans
United for Life Legal Defense Fund, the only public in-
terest law firm in the nation that devotes its full-time ef-
forts to prolife matters. It was in this capacity that I had
the opportunity to argue orally the case for the Hyde
Amendment and similar state abortion funding restric-
tions before the Supreme Court.!

As I begin my testimony, which is intended primarily
to convey the analysis of Americans United for Life Legal
Defense Fund concerning the legal meaning and effeet of
S.J. Res. 110, the Hatch Amendment, I recall an involve-
ment as amicus, together with the National Institute for
Education in Law and Poverty, in the case of Goldberg v.
Kelly? 'The amicus argued that when a state terminates
public assistance payments to a recipient it must afford him
or her an evidentiary hearing before doing so in order to

* Presented before the Subcommittee on the Constitution of the
United States Senate Committee on the Judiciary, November 16,
1981.

** Professor of Law and Political Science at Northwestern Uni-
versity, Chicago, Illinois and Vice-Chairman of the Board of
Directors of Americans United For Life.

1 Williams v. Zbaraz, 100 S.Ct. 2694, 2696 (1980); Harris v.
McRae, 100 S.Ct. 2671 (1980).

2 Goldberg v. Kelly, 397 U.S. 254, 255 (1970).
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comply with the Due Process Clause of the Fourteenth
Amendment.? It was gratifying that the Supreme Court
was convinced that welfare benefits are not merely a gra-
tuitous privilege extended to the poor which may be taken
away at will but, once there is an entitlement, something
to which the poor have a right that may not be arbitrarily
infringed. Stressing the importance of ‘‘the very means
by which to live,”” the Supreme Court noted, ““From its
founding the Nation’s basic commitment has been to foster
the dignity and well-being of all persons within its bor-

ders.’’*

I mention this, Mr. Chairman, because I am greatly dis-
turbed at the increasing tendency to characterize support
for the life of the unborn as a concern exclusively of con-
servatives or of the so-called ‘‘New Right.”’

I take pride in being a lifelong Democrat who has tried
to devote a portion of my legal and political energies to
the causes of the disadvantaged and the disenfranchised
in our society: the poor, the handicapped, and the victims
of prejudice in many forms. My concern for the unborn
is an outgrowth of this commitment. The mark of a hu-
mane society is, in my view, its attention to the protection
of the weak, the dependent, the helpless, the vietims of
diserimination. The mark of a civilized and liberal nation is
not willingness to cast off those who are dependent for
their lives and well-being on those of us who are more for-
tunate, but rather a readiness to share the fruits of our
privilege. Certainly, advocacy of abortion as a way to re-
duce the welfare rolls is the last position anyone who claims
to be liberal should take, and yet is it not the very people
who charge prolifers with being conservative who, so often,
point to the ‘‘billions in welfare payments’’ which ‘‘the

37.S. Const. amend. X1V, §1.
4 Goldberg v. Kelly, 397 U.S. 254, 264-65 (1970).
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children of teen-agers cost’’ in the context of asserting a
need for ‘‘the essential alternative of abortion,’’ as did
a New York Times editorial on November 1%

It seems to me that the exclusion of the unborn from
membership in human society and from the protection it
entails is among the worst contemporary instances of dis-
crimination. When that claim is based, as it often is, upon
precisely the point that an unborn child is dependent on
another human being, it inverts the whole order of national
and compassionate principles of justice.

I feel very comfortable, therefore, in appearing before
this distinguished Subcommittee to advance what I feel
is the essentially liberal cause of restoration of legal pro-
tection to the unborn child. While I might have preferred
to see a Constitutional Amendment which contains on its
face a ringing reaffirmation of the equality of all members
of the human race, including the unborn, I believe that
your proposal, Mr. Chairman, nobly and effectively ad-
vances that cause.

I say this because, from a legal point of view, the unborn
would not be treated differently from other human beings
in the Constitutional text were your Amendment to be
adopted. Throughout the Constitution, including its Amend-
ments, the legislature is often prohibited from legislating
with particular effects and often empowered to legislate
on particular subjects, but, except for duties related to
the operation of the government itself (such as apportion-
ing the number of House members for each State® and
determining their pay®), the legislature is never required
to legislate.

5 They Want to Be Babied Themselves, N.Y.Times, Nov. 1, 1981,
at 20 E.

6 U.S. Const. art. I, §2, cl. 3.
7U.S. Const. art. I, §6, cl. 1.
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It is important to note that any Constitutional Amend-
ment will need state and federal legislative support. This is
so because the federal Constitution, even when it contains
provisions that restrict private conduct such as are found
in the Thirteenth Amendment, is not a eriminal code nor
a regulatory statute. Even when a provision is seemingly
self-executing, the Constitution prohibits but does not pun-
ish iand therefore does not compel conduct. As Chief Justice
Marshall reminded us so eloquently in McCulloch v. Mary-
land, *“We must never forget that it is a constitution we are
expounding. ... [P]rovision[s] made in a constitution fare]
intended to endure for ages to come, and consequently, to
be adapted to the various crises of human affairs.”’® Thus,
implementing legislation is always needed to adapt the
broad and sweeping formulations of the Constitution to
the needs of everyday law.

With this as background, let me proceed to an analysis
of the Amendment’s language.

THE EFFECT OF THE FIRST SENTENCE:
REVERSAL OF ROE, ITS HOLDINGS AND ITS
PROGENY

The first sentence of S.J. Res. 110 reads, ‘‘A right to
abortion is not secured by this Constitution.”’

This sentence would reverse Roe v. Wade? its com-
panion case, Doe v. Bolton,'* and their progeny, which de-
clared that constitutional protection of privacy includes a
¢¢decision whether or not to terminate . . . pregnancy’’'!

8 McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 407, 415
(1819) (emphasis added).

9 Roe v. Wade, 410 U.S. 113 (1973).
10 Doe v. Bolton, 410 U.S. 179 (1973).
11 Roe v. Wade, 410 U.S. 113, 153 (1973).
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free of ‘“unduly burden(some)’’*? ‘‘governmental vestric-
tion on access to abortions.””™ The right of privacy under
the Fourteenth Amendment'* would no longer include pro-
tection of access to abortion. Nor would any other section
of the Constitution include such a right. No court could
find a right to an abortion expressly or impliedly under
the Constitution. The explicit intent of the Amendment, as
announced by its sponsor,”® establishes that the Amend-
ment eliminates any such right, however formulated, as a
constitutional matter. This should be reiterated in the
Committee Report.

The words ‘‘right to an abortion’’ are used in their
broadest sense and therefore include all lesser legal con-
cepts. Since that right would no longer exist under the
Constitution, any lesser formulation of that right would
likewise no longer exist under the Constitution.

S.J. Res. 110 is modeled on the Thirteenth Amendment
in the sense that it applies to abortion as an institution,*
just as the Thirteenth Amendment applied to slavery as an
institution, including all its badges and incidents.’” Thus,
any purported constitutional right which is conceived to
place obstacles in the way of the legal prohibition of abor-
tion is intended to be no longer secured under the Consti-

tution.

12 Maher v. Roe, 432 U.S. 464, 474 (1977).
13 Harris v. McRae, 100 S.Ct. 2671, 2688 (1980).
14 Spp Roe v. Wade, 410 U.S. 113, 154 (1973), and the cases cited

therein.
15126 Cong. Rec. $10194, S10196 (daily ed. Sept. 21, 1981) (re-
marks of Sen. Hatch).

16 For abortion as an institution comparable to slavery, see J.
Noonan, A Private Choice: Abortion in America in the Seventies
1-3, 80-89 (1979).

17 Jones v. Alfred H. Mayer Co, 392 U.S. 409, 440-43 (1968).
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The concern has been expressed that, because the words
of the Amendment do not track precisely the words em-
ployed by the Supreme Court in formulating the right
to privacy on abortions, the Amendment might be con-
strued by the Court to leave some or all of those formuia-
tions intact, despite the clear intent of its framer.

An attempt to cure this reputed imperfection might
well lead to the result 1t sought to avoid. Were the amend-
ment to be tied to any technical formulation, the Court
might well escape it simply by altering the formulation it
gives to the right. It is important to recall that, unlike
statutes, a constitutional amendment is necessarily broad
and sweeping in its wording. By using the generic term
‘“‘right to abortion,”” the entire field of possible aspeets or
reformulations of any abortional hberty is encompassed
more thoroughly than would be the case were the amend-
ment to tie itself to specific language quoted from Roe, Doe,
or one of their progeny. Both literally and in ferms of the
framer’s intent, S.J. Res. 110 ends any and all constitution-
al support for abortion.

In 1795 the Eleventh Amendment was adopted *® in re-
sponse to a Supreme Court decision, Chisholm v. Georgia,*®
which held that a state could be sued by a citizen of another
state. Its text denied federal jurisdiction of ‘‘any suit . . .
against one of the United States by citizens of another
State, or by citizens or subjects of any Foreign State.”’*
The Supreme Court later held that it operated also to bar
federal jurisdiction of a suit brought against a state by one

18 Congressional Research Service, Library of Congress, The Con-
stitution of the United States of America: Analysis and Interpreta-
tion, S. Doc. No. 92-82, 92nd Cong. 2d Sess. 28 n.3 (1973).

19 Chisholm v. Georgia, 2 U.S. (2 Dall.) 419 (1793).
20U.S. Const. amend. XI.
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of its own citizens, relying on a close examination of the
history of the adoption of the Eleventh Amendment.* It
noted the strong public reaction against Chisholm, and
drew on the discussion of the decision and of the Amend-
ment during the period between Chisholm and the Amend-
ment’s ratification to conclude that the people strongly be-
lieved that the Chisholm. majority opinion was wrong in
denying, and the dissenting opinion was correct in assert-
ing, that suing a state, without its consent, was unknown in
law and unauthorized by the Constitution.

By similar analysis, any future court would have to
conclude that the Hatch Amendment was intended to over-
turn Roe and its progeny. Certainly, it could not ration-
ally eonclude that the Amendment was designed merely to
reaffirm the decision already established in Maher and
Harris that there is no ‘‘unqualified ‘constitutional right
to an abortion’’’ such that the government must pay for
the abortion of indigents.?> It would be utterly absurd
to assume that the people would have gone to the lengths
necessary to adopt a Constitutional Amendment only in
order to secure a confirmation of those decisions.

Let me also point out that the first sentence will have
to be considered together with the second sentence, which
provides for a plenary power to ‘‘restrict and prohibit
abortion,”” a power which clearly could not be interdicted
by any antecedent abortional liberty.

While this is the clear intent and effect of the language
as drafted, it should be altered slightly to stress that in-

tent:

21 Hans v. Louisiana, 134 U.S. 1, 10-12, 15, 18-19 (1890).

22 Maher v. Roe, 432 U.S. 464, 473-74 (1977). Accord, Harris
v. McRae, 97 S.Ct. 2671, 2688 (1980).
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“‘No right to abortion is recognized by this Constitu-

tion.”’%8

““No”” emphasizes that any such rights are comprehen-
sively denied. ‘‘Recognized’’ is preferable to ‘‘secured’
because ‘‘secured’’ has too ‘‘benign a flavor,”” as Pro-
fessor John Noonan has testified.** It is also preferable to
‘“conferred’’ because the latter term could conceivably be
construed not to cover putative Ninth Amendment rights
and Tenth Amendment powers, which are not conferred
by the Constitution, but merely ‘‘retained by’’ or ‘‘re-
served to the people.””?® In addition, it would be well to
stress in the Committee Report that the Hateh Amend-
ment is intended to preclude reliance on Ninth and Tenth
Amendment reserved rights and powers.

It follows from the first sentence that any holding in
any federal or state case that relied upon recognition of a
federal constitutional ‘‘right to abort’’ would be reversed
to the extent that the existence of such a ‘‘right’” was a
necessary predicate of the holding.

Thus, for example, the Supreme Court’s decision in
Planned Parenthood of Missouri v. Danforth,*® declaring
{hat the state cannot grant husbands and parents of minor
children ‘‘veto power’’ over the abortion decisions of wives
and children would be implicitly vacated. Since abortion
would no longer be a ‘‘constitutional right’’ under the

23 This language has been recommended by Professor Richard
Stith of the School of Law, Valparaiso University.

2¢ Pending Constitutional Proposals and Their Legal Impact:
Hearings on S.J. Res. 110 Before the Subcomm. on the Constitution
of the Senate Comm. on the Judiciary, 97th Cong., 1st Sess. ——
(1981) (statement of John Noonan at 13).

25 1J.S. Const. amends. IX, X.

26 Planned Parenthood of Missouri v. Danforth, 428 U.S. 52
(1976).
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Hateh Human Life Amendment, it could not be claimed as
a basis on which statutory provisions such as the spousal
and parental consent provisions at issue in Danforth might
be stricken. (Of course, Danforth’s invalidation of the ban
on saline abortions and its refusal to allow the impostion of
a standard of care to preserve the life and health of the
fetus would also be reversed.) Colautti v. Franklin® strik-
ing another standard of care provision, and Bellotti v.
Baird 117 which held unconstitutional a parental/judicial
consent law and which set forth rigid rules for determining
the constitutionality of such laws, would also be reversed.
In addition, to the extent that the nonphysician abortion
case (Commecticut v. Menillo™), the case abstaining from
judgment on a parental consent law, (Bellotti v. Baird I*),
the abortion funding cases (Maher v. Roe* and Harris v.
McRae®), the public hospital case (Poelker v. Doe®®), and
the parental notice case (H.L. v. Matheson®') contain re-
affirmations of the tenets of Roe, Doe, Danforth and
Colautti, the reaffirmations would be vacated. Any
cases decided between now and the Hatch HLA’s ratifica-
tion would be reversed to the extent they rely upon or
expand the holdings in these cases. In addition, any other
cases that cite or otherwise rely upon such holdings would
stand only to the extent they counld retain vitality independ-
ent of the support drawn from reliance on those authori-

2 Colautti_v. Franklin, 439 U.S. 379 (1979).
28 Bellotti v. Baird II, 443 U.S. 622 (1979).
29 Connecticut v. Menillo, 423 U.S. 9 (1975).
30 Bellotti v. Baird I, 428 U.S. 132 (1976).

31 Maher v. Roe, 432 U.S. 464 (1977).

32 Harris v. McRae, 100 S.Ct. 2671 (1980).

33 Poelker v. Doe, 432 U.S. 519 (1977).

3¢ [T 1. v. Matheson, 101 S.Ct. 1164 (1981).
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ties. 'The numerous lower court cases dependent on any of
the Supreme Court’s abortion holdings would also fall.
The slate would be wiped clean: as far as judicial prece-
dent is concerned, it would be as if Roe and its progeny had
never existed. Such questions as those of the relative rights
of parents and children or husbands and wives in the con-
text of abortion would be restored to where they stood be-
fore the adoption of Roe and the subsequent decisions de-
pendent on it.

What of ancillary questions decided in those cases, such
as issues of standing, procedural holdings, and the like?
They would have the same precedential status as the hold-
ings in the many cases which are frequently cited as

2935

“reversed on other grounds.

An intervesting question is what would become of the
holding in Roe that the unborn are not ‘‘persons’ under
the Fourteenth Amendment.?® Nullification of the judicial
abortion doctrine discredits the steps in the logic, expressed
as subsidiary holdings, which led to the concluding hold-
ing creating the abortional liberty. The Court itself rec-
ognized that its holding that the unborn lack Fourteeenth
Amendment personhood was necessary to its decision.*”
Arguably, therefore, with the adoption of the Hatech Amend-
ment the constitutional character of the unborn would be
returned to pre-Roe—that is, unsettled—status. It would
therefore be possible for those who have maintained that

85 Colum. .. Rev.,, Harv. L. Rev. Ass'n, U. Penn. L. Rev, &
Yale L.J., A Uniform System of Citation 46 (12th ed. 1976) ; see
Hartford Life Insurance Co. v. Blincoe, 255 U.S. 129, 134-36
(1921).

3¢ Roe v. Wade, 410 U.S. 113, 158 (1973).
37 Id. at 156-57.
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the unborn are in some sense ‘‘persons’® under the Con-
stitution to remew their legal claims since the personhood
of the unborn would again be an open question. Moreover,
if it vacates the personhood holding of Roe, the Hatch HLA
would remove a highly significant legal impediment to a
foderal declaration of unborn personhood, such as that in
the Human Life Bill (HLB) presently before the Con-
gress.® Since this Amendment would at least call into
question the validity of the Supreme Court’s prior decla-
ration of fetal nonpersonhood, it would implicitly require
courts examining an HLB or otherwise confronted with a
claim of unborn personhood in the wake of its passage to
reevalnate carefully the logic by which the unborn were
previously denied constitutional status. (It is certain,
however, that the Hatch Amendment would not, of itself,
make the unborn “‘persons.’’)

On the other hand, it is possible that the interpretation
of the word “‘person’’ in the Fourteenth Amendment to
exclude the unborn could conceivably be considered by the
Supreme Court as extraneous to its creation of the abor-
tional privacy right and, therefore, as unaffected by this
Amendment. In other words, the Court might hold, when
interpreting the Hatch Amendment, that even though the
abortional right of privacy is mo longer secured by the
Constitution, the unborn are still not persons ““in the
whole sense’”® under the federal Constitution because its
framers did not intend them to be. Such a conclusion
would be erroneous, as I sought to demonstrate last year
in testimony before the Subcommittee on Separation of

38 Sge Steinberg v. Brown, 321 F.Supp. 741, 746-47 (N.D. Ohio
1970) ; R. Byrn, An American Tragedy: The Supreme Court on
Abortion, 41 Ford L. Rev. 807, 839-57 (1973).

39S, 1741, 97th Cong., lst Sess., 126 Cong. Rec. S11528 (daily
ed. Oct. 15, 1981).

40 Roe v. Wade, 410 U.S. 113, 162 (1973).
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Powers.** After adoption of the Hatch Amendment, how-
ever, states would unquestionably be free to make the un-
born persons under their constitutions and laws.

Even apart from the second sentence of the Amend-
ment, the nullification of the ‘‘right to abortion’ ac-
complished by the first sentence would allow legislative
proscription of abortion. In the absence of such a ‘‘right,”’
various governmental entities, acting within their tradi-
tional spheres of jurisdiction, might legitimately prosecribe
or regulate abortion practices on behalf of their continuing,
already judicially recognized, legitimate interest in the
protection of fetal life.*> This means that those laws that
proscribe abortion which remain codified could be revived,**
and that new laws could be enacted within traditional
spheres of jurisdiction to proscribe and to restrict abor-
tion should the various legislatures choose to do so.

Given the existence of the second sentence, however,
the most important legal impact of the first sentence, apart
from its removal of a blot upon our jurisprudence, is that
it assures that laws enacted by Congress and the states
in accordance with the second sentence would be subject
only to the ‘‘rational relationship’’ test and not to the
more exacting ‘‘strict serutiny’’ test.

Previously proposed Human Life Amendments tended
to focus on assuring the legal status of unborn children
by declaring them constitutional ‘‘persons,’’ thus provid-

41V, Rosenblum, Abortion, Personhood and the Fourieenth
Amendment (Americans United for Life Studies in Law and Medi-
cine No. 11, 1981).

42 Marris v. McRae, 100 S.Ct. 2671, 2692 (1980) ; Poelker v. Doe,
432 U.S. 519, 520-21 (1977) ; Maher v. Roe, 432 U.S. 464, 478-79
(1977) ; Beal v. Doe, 432 U.S. 438, 445-46 (1977); Roe v. Wade,
410 U.S. 113, 162 (1973).

43 This would depend upon principles of state law.

-
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ing the State with a ‘‘compelling state interest’’ in the
protection of unborn life sufficient to overcome the woman’s
‘‘fundamental right’’ to choose an abortion. (‘Where cer-
tain ‘fundamental rights’ are involved, [such as the abor-
tional liberty*] the Court has held that regulations limiting
these rights may be justified only by a ‘compelling state
interest’ . . . and that legislative enactments must be nar-
rowly drawn to express only the legitimate state interests
at stake.”’*) Because the abortional right remains intact
despite the personhood of the unborn, however, govern-
mental regulations intended to protect the unborn could
continue to be ‘‘strictly scrutinized’’ by the courts and it
is possible that ‘‘personhood’’ alone would not ensure
the validity of fully restrictive governmental-legislation.
The rights of the unborn would be balanced against the
privacy right of the woman and, at least in some circum-
stances, the latter might be held to prevail.*¢ Althdugh
the States would probably have a ‘‘compelling state in-
terest’” in the protection of the unborn once they were
“‘persons,’’ it is noteworthy that in Roe the Court recog-
nized such a ‘‘compelling state interest’’ in the unborn
after viability, yet still required that post-viability abor-
tion be legal when done ‘‘to preserve the life or health
of the mother.””*” Previously proposed amendments have
attempted to meet this problem without specifically denying
the existence of a constitutional abortional right by stat-
ing particular circumstances under which abortions would

4 Roe v. Wade, 410 U.S. 113, 152-53 (1973).
45 Id. at 155.

46 7. Bopp, Examination of Proposals for a Human Life Amend-
ment, §§11(2), 11(3), in Restoring the Right to Life: The Human
Life Amendment (J. Bopp ed. 1982).

47 Roe v. Wade, 410 U.S. 113, 163-64 (1973).
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be permitted and proscribed*® or by stating that the right
to life of the unborn dominates or is ‘‘paramount’ to
any other contrary right which might be asserted.*

The Hatch Human Life Amendment meets this problem
directly by simply denying the existence of the abortional
right. that lies at the very heart of constitutionally pro-
tected abortion. It would not have been necessary for the
Roe Court to have found the unborn to be ‘‘persons’
in order to hold that governmental proscriptions on abor-
tion were constitutional®® But it was necessary for the
Court to acknowledge the existence of a .constitutionally
protected abortional right in order to establish the sweep-
ing judicial control over legislative efforts to proscribe
or regulate abortion that has ensued from Roe.*

To the extent that the right to privaey’s protection
of abortion remained intact, any governmental attempt
to limit its exercise would not only have to be sup-
ported by a ¢‘compelling’’ interest, but also would
have to be ‘‘narrowly drawn’’ to suit only that interest.”
Thus, proscriptive legislation might have to be very care-
fully and specifically drawn to protect the unborn, sorting
out any incidental or unnecessary burden on the remaining
abortional liberty of the woman. When the right to abort
is wholly and specifically abolished, on the other hand, the
¢<‘parrowly drawn’’ requirement that attaches to legislation
that burdens a constitutional right could not be invoked.

48 Eg., S. J. Res 17, 97th Cong. 1st Sess. (1981).

19 S J. Res. 19, 97th Cong., 1st Sess. (1981).
5 Roe v. Wade, 410 U.S. 113, 159 (1973).

51 Jd. at 152-55, 162.

52 San Antonio School District v. Rodriguez, 411 U.S. 1, 16-17
(1973).
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Under this Amendment, therefore, state. and federal
legislation would not he subject to judicial review under
the ‘“strict scrutiny’’ test, but only under the less stringent
““rational relationship” test. Thus, if laws were rationally
related to the legitimate state interest®™ in unborn life by
protecting that interest, they would be held constitutional.

THE EFFECT OF THE SECOND SENTENCE:
CONCURRENT POWER

The second sentence of S.J. Res. 110 reads, ‘‘The Con-
gress and the several States shall have the concurrent
power to restrict and prohibit abortions; Provided, That
a law of a State more restrictive than a law of Congress
shall govern.”

The meaning of the ‘‘concurrent power’’ shared by
““Congress and the several States,’” as used in a Con-
stitutional Amendment, is clearly established by decisions
of the United States Supreme Court.’* The fullest ex-
planation is in Uwnited States v. Lanza,® from which I
quote:

[IT]t means that power to take legislative measures
e shall exist in Congress in respect of the territorial
l}mits of the United States and at the same time the
like power of the several States within their terri-
torial limits shall not cease to exist. Kach state, as
.also Congress, may exercise an independent judgment
in selecting and shaping measures. . . . Such as are

58 1d. at 40.

3¢ McCormick & Co. v. Brown, 286 U.S. 123, 144-45 (1932);
Everard’s Breweries v. Day, 265 U.S. 545, 558-59 (1924); United
States v. Lanza, 260 U.S. 377, 380-85 (1922) ; National Prohibition
Cases, 253 U.S. 350, 387 (1920).

55 United States v. Lanza, 260 U.S. 377, 381-82 (1922).
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adopted by Congress become laws of the United States
and such as are adopted by a state become laws of that
state. They may vary in many particulars, including
the penalties prescribed, but this is an insepgrgble

incident of independent legislative action in distinct
jurisdictions.

The meaning of the ‘‘concurrent power”’ shared by the
Congress and the states when the term is explicitly em-
bodied in the Constitution is, therefore, very different from
the meaning of that and similar terms when used in judi-
cial opinions concerning the mutual authority of Con-
gress and the States to regulate commerce.”® In the com-
meree context the courts are dealing with a constitutional
grant of power to regulate interstate and foreign commerce
which is given only to the federal government.”” The
question of a power of ¢‘concurrent legislation’’ in the
states thus arises only when the federal government has
failed to act. It is a very complex question whether and
to what extent a state may act, since in some circum-
stances federal legislation will be held to ¢“‘pre-empt’’ the
field,® while in others the state legislation will be upheld
as a permissible complement.”

The cases dealing with pre-emption have no application
here. In construing the meaning of the ¢‘concurrent
power’’ provided in the Highteen Amendment, the Su-

s See Cooley v. Board of Wardens of Port of Philadelphia, 53
U.S. (12 How.) 299 (1851).

577J.S. Const. art. I, § 8, cl. 3.

38 See, e.g., City of Burbank v. Lockheed Air Terminal, 411 U.S.
624 (1973).

5 See, ¢.g., Askew v. American Waterways Operators, 411 U.S.
325 (1973).
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preme Court made this clear time and again.®® DBecause,
as in no other existing part of the Constitution, the pqwe‘r
to be granted or recognized is ‘‘concurrent’’—and there-
fore equal between any state and the Congress—there is
no reason to be concerned about the application of the
Supremacy Clause, which establishes that the Constitu-
tion and laws made in pursuance thereof take precedence
over conflicting state laws.®* There is no basis for use of
the Supremacy Clause to invalidate state abortion legis-
lation because the use of ‘‘concurrent power’’ affirms. the
equality of state with national power in the limited field
of the Amendment; there is no need for its application
because, under language that provides for ¢ concurrent
power to restrict and prohibit abortions,”” there is no
possibility of a genuine conflict.

That there is no possibility of a genuine conflict arising
from the independent exercise of the powers of Congress
and the states to restrict and prohibit abortion is the cru-
cial factor, and it bears elucidation.

‘When there was previously a provision of ‘‘concurrent
power,”” in the Kighteenth Amendment to the Constitution,
some lower courts indicated that by virtue of the Suprem-
acy Clause, in the words of one decision, ‘‘In instances
of [‘immediate and hostile collision’ of state with federal
law] the state legislation must yield.”’® The Supreme

60 McCormick & Co. v. Brown, 286 U.S. 131, 143-45 (1932);
Van Oster v. Kansas, 272 U.S. 465, 468-69 (1926); Hebert v.
Louisiana, 272 U.S. 312, 314-15 (1926); Vigliotti v. Common-
wealth of Pennsylvania, 258 U.S. 403, 408-409 (1922). See also
Commonwealth v. Nickerson, 128 N.E. 273, 277-78 (Mass. 1920).

61 .S, Const. art. VI, cl. 2; see Hines v. Davidowitz, 312 U.S.
52, 66-67 (1941).

62 Commonwealth v. Nickerson, 128 N.E. 273, 279 (Mass. 1920).
Accord State v. Lucia, 157 A. 61 (1931); State v. Ligaarden, 230
N.W. 729 (1930) ; State v. Gauthier, 118 A. 380 (1922).
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Court never found nor implied any applicability of the
Supremacy Clause in Eighteenth Amendment cases and
there is apparently no case at any level where there was
an actual ‘“conflict’’ of any type between state and federal
legislation with regard to prohibition.

Consider the possible ways in which federal and state
legislation might differ.

1. Congress might pass legislation restricting or pro-
hibiting abortion (or both), while a given state did noth-
ing. There would be no conflict.

Prohibited abortions or abortions done in violation of
the restrictions would be crimes under federal but not
under state law, and subject to injunction, prosecution,
or whatever remedies were provided in the federal law,
though they would not be subject to punishment under
state law. A mere failure to act by the state would not
conflict with the federal law.%

2. A state might pass legislation restricting or prohibit-
ing abortion (or both), while Congress did nothing. There
would be no conflict.

The situation would be the same as above, but in reverse.
A mere failure of Congress to act would not conflict with
the enforcement of state law.

3. Congress might pass legislation outlawing some
abortions but permitting others, while a state passed legis-
lation outlawing some or all of the abortions permitted by
federal law. There would be no conflict.

63 Sor National Prohibition Cases, 253 U.S. 350, 387 (1920)
(“The power confided to Congress . . . is in no wise dependent on or
affected by action or inaction on the part of the several States or

any of them.”).
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That the Congress permits particular abortions merely
means (however the statute is phrased) that it fails to.pro-
hibit them. This in no way interferes with the capacity
of a state, exercising its concurrent power, to proscribe
them. Such abortions would simply be subject to injunc-
tion, prosecution, or any other remedy provided under
law, although immune from federal interdiction. ‘

4. The same analysis would apply if a state outlawed
some abortions but permitted others, and the Congress
passed legislation outlawing abortions permitted by .the
state. There would be no conflict.

5. Congress and a state might pass seemingly incompati-
ble regulations about abortions that were not prohibited.
For example, Congress might require that all abortions be
performed in hospitals, while a state might require that
all or certain abortions be performed in free-standing
outpatient surgical facilities. There would still be no
conflict.

The key point is that the concurrent power provided by
the Amendment is ‘‘power to restrict and prohibit abor-
tion.”” Under the Fighteenth Amendment’s concurrent
powers section, state statutes that penalized possession
of liguor specifically licensed by federal law were upheld.®*
In the hvpothetical example, both laws would be congfitu-
tional, and neither would be stricken; the cumulative
effect within the state would be that abortions could be
performed neither in hospitals nor in free-standing out-
patient surgical facilities (nor, of course, in any other
place or factlity).

6. Theoretically, Congress might pass a law requiring
or compelling the provision of certain abortions, or a law

64 McCormick & Co. v. Brown, 286 U.S. 131, 145 (1932) ; Idaho
v. Moore, 212 P. 349 (Idaho 1923), affd 264 U.S. 569 (1924).
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piotecting certain abortions from interference, and a state
might pass a law prohibiting or restricting those abortions.
Tor example, Congress might require that agencies receiv-
ing federal funds make referrals for “‘medically neces-
sary”’ abortions, or it might penalize any individual who
interferes with an abortion sanctioned by federal law. As
applied to abortions within that state, the congressional
legislation requiring or protecting abortions forbidden by
the state would be unconstitutional.

7. Alternatively, a state might pass a law protecting
or requiring the provision of abortions precluded or re-
stricted by federal law. So long as the federal law was n
effect, such state legislation would be unconstitutional and
therefore unenforcible.

To the extent inecompatibility exists, a Constitutional
Amendment supersedes all previously adopted Amend-
ments and other parts of the Constitution.” (With regard
to state legislation, the Supremacy Clause® would apply in
the sense that the federal Constitutional Amendment would
be the supreme law of the land, taking precedence over any
state constitution.) Thus, state legislation that restricts
or prohibits abortion takes precedence, within that state,
over conflicting congressional legislation that actively re-
quires or protects abortion, and congressional legislation
that restricts or prohibits abortion takes precedence over
conflicting state legislation that actively requires or pro-
tects abortion. In order to be stricken (or its application
enjoined as applied within a particular state) legislation
purporting to require or protect abortions prohibited or
restricted (incompatibly) by the other jurisdiction would
have to threaten direct practical effects if enforeed—

:.S; ;ate Board v. Young’s Market Co. 299 U.S. 59, 62
(1936).

66 1J.S. Const. art. VI, cl. 2.
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through criminal penalties, injunetions, disqualification for
funding, provision of funding, or the like. Mere declara-
tion of policy or hortatory statements, or failure to act,
would not create a direct conflict.®”

‘What happens if an individual is sought by both federal
and state authorities for the same transaction? This cre-
ates no substantive conflict, only the practical one of which
jurisdietion would have priority in custody, trial and pun-
ishment. It would be resolved in the same way as in amny
other case in which an individual is subject to both federal
and state charges, a common occurrence even now: in the
absence of a negotiated arrangement, the authority which
first gets jurisdiction may first exhaust its jurisdiction to
the exclusion of the other, after which the other authority
gains control.®®

All of this analysis follows inescapably from the lan-
guage, ‘““The Congress and the several States shall have
the concurrent power to restrict and prohibit abortions.”’
As introduced, the proposed Amendment also contains a
proviso: ‘‘Provided, That a law of a State more restric-
tive than a law of Congress shall govern.”” On the basis
of the analysis just presented, however, it is likely that
this language is unnecessary.

It is conceivable that the proviso might tempt the Court
to ignore United States v. Lanza®™ and embark upon a new

67 Cf. Wynn v. Scott, 449 F.Supp. 1302, 1314-15 n.9 (N.D. IIL
1978), aff’d sub nom. Wynn v. Carey, 599 F.2d 193 (7th Cir. 1979)
(legislative statement affirming fetus to be human being not uncon-
stitutional despite constitutional right to terminate pregnancy).

%8 Ponzi v. Fessenden, 258 U.S. 254, 260-61 (1922).
69 260 U.S. 377 (1922)
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construction of ‘‘concurrent,”’ particularly since there is
some language in the introductory statement™ by Senator
Hatch which might possibly be viewed as suggesting that
¢“preemption’’ doctrine does apply. It is important to
note that the emphasis in his statement on the need for
an ‘‘irreconcilable conflict’’™ before any enactment of one
jurisdiction could invalidate the enactment of another
should lead to the same conclusions as were expressed by
the Supreme Court in its previous constructions of ‘‘con-
current power’’—since, as has been demonstrated, no such
‘“jrreconcilable conflict’’ could ever exist. Nevertheless,
there could be great mischief if the Court were to use the
proviso to find that only one law—whichever of the federal
or state laws it deemed ‘‘more restrictive’’—could be in
effect in any given state at one time.

As between a statute outlawing all abortions, but pro-
viding a $50 fine for its violation, and a statute making
an exception to prevent the death of the mother but pro-
viding prison sentences for its violation, which would be
deemed ‘“more restrictive’’? If one jurisdiction proceeded
by way of criminal penalties, while the other employed
injunctive relief and civil damages secured by private
rights of action, might not one be ‘‘more restrictive’” in
theory while the other would be more effective in practice?

Therefore, elimination of the proviso, as it is now draft-
ed, is recommended. It would be preferable to end the
second sentence with ‘‘abortion,’’ and to rely specifically on
Lanza and the other Eighteenth Amendment cases in the
Committee Report.

70 126 Cong. Rec. S10194, S10197 (daily ed. September 21, 1981)
(remarks of Sen. Hatch).

1 Id.
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Eliminating the article ‘‘the’’ placed before ‘‘concur-
rent’’ would also be desirable in order to make the Hatch
Amendment correspond as closely as possible with the
language previously construed by the Court. ’

In light of the existence of such clear precedents on the
meaning of ‘‘concurrent power’” when that phrase was a
part of the Constitution, a future court would be hard
pressed indeed to misconstrue the clear intent of the
Amendment. Removal of the proviso would leave language
entirely adequate to convey the intended meaning, particu-
larly if the reliance of the Amendment framer upon those
precedents is made explicit in the Committee Report.

Nevertheless, to ensure in the plain language of the
Amendment that Lanza and the other Supreme Court cases
construing ‘‘concurrent power’’ can never be reversed by
a future Court, the language proposed by Professor
Richard Stith of Valparaiso University would be desirable:

The Congress and the several States shall have con-
current power to enact legislation to restrict and
prohibit abortion. Such laws shall be concurrently
valid.

This simply restates the essential holding of Lanza and
the other Supreme Court cases construing the meaning of
“‘concurrent power’’ in the Eighteenth Amendment, and
eliminates any prospect, however remote, of their reversal
by a future Supreme Court. (‘‘ Abortion’’ is made singular
instead of plural to emphasize its character as an ‘‘institn-
tion.”?)
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THE EFFECT OF THE PLENARY POWER PROVIDED
BY THE HATCH AMENDMENT

The ‘‘power to restrict and prohibit abortions’’ is broad
and plenary, designed to afford reasonable discretion to
two sovereigns, federal and state, to legislate on the sub-
ject matter of the Amendment: abortion. It allows the
Congress and the states power and authority to pass what-
ever legislation is deemed appropriate to restrict and pro-
hibit abortions. This includes a grant of any lessor power,
such as that of rvegulating abortions. By granting the
states this plenary power in the federal Constitution which
is the supreme law of the land, the Hatch HLA would free
states to legislatively overcome the effect of any prior find-
ing by their courts of an abortional privacy right under
the state constitution. So, for example, after the ratifica-
tion of the Hatch HLA, the California, Massachusetts, and
New Jersey state legislatures could override the effects
of rulings by their highest state courts, which found a
right to abortion in each of their state constitutions. This
is 80 because the Hatch HLA, as a part of the Constitution
itself, is a grant of plenary power and is not a mere en-
forcement provision, although it contains within it the
power to enforce. This should be made clear in the Com-
mittee Report.

‘¢ Abortion,”’ as the term is employed in the Amendment,
encompasses what might result in termination of embryonic
or fetal life from fertilization and thereafter. It does mnot
include the induection of labor after viability in order to
bring about the earlier birth of a living infant. This should
be made explicit in the Committee Report. That which
harms or interferes with the physical integrity of the
embryonic or fetal life is encompassed in that which
threatens the life absolutely; thus, nontherapeutic fetal
experimentation or genetic manipulation could be regu-
lated or proscribed in accordance with the Amendment.
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As pointed out earlier in my testimony,”™ like slavery,
abortion has become an institution in American life. Just
as the Thirteenth Amendment, in abolishing slavery, gave
Congress power to deal with ‘‘all badges and incidents
of slavery,”’” so the Hatch Amendment, in providing for
the concurrent power of Congress and the states to ‘‘re-
strict and prohibit’’> abortion, includes power to reach its
‘“‘badges and incidents.”” Upholding under the Thirteenth
Amendment a statute which it construed to prohibit pri-
vate refusals to deal on the basis of race, the Supreme
Court said, ‘‘Surely Congress has the power under the . . .
Amendment rationally to determine what are the badges
and the incidents . . ., and the authority to translate that
determination into effective legislation.”” The same prin-
ciple should apply to the Hatch Amendment. Thus, for
example, Congress or a state legislature could consider
that in vitro fertilization without embryo transfer (in
which human embryos are created outside the human body,
not with the intent of transferral to the uterus of an in-
fertile woman, but with the intent of their use as research
subjects and their subsequent destruction) entails the same
assault on the unborn as does termination of pregnancy.

72 See text accompanying note 16 supra.
™ Civil Rights Cases, 109 U.S. 9, 20 (1883).

™ Tones v. Alfred H. Mayer Co., 392 U.S. 409, 440-443 (1968).
See also McDonald v. Santa Fe Trail Transp. Co., 427 U.S. 273,
285-96 (1976) and Johnson v. Railway Express Agency, 421 U.S.
454, 459-60 (1975) (employment discrimination) ; Runyun v. Mc-
Crary, 427 U.S. 160 (1976) (right of black children of admission to
private nonsectarian commercial schools). Cf. National Prohibi-
tion Cases, 253 U.S. 350, 387-88 (1920) (Eighteenth Amendment
allows Congress to define nature of intoxicating liquor) ; Everard’s
Breweries v. Day, 265 U.S. 545, 560 (1924) (“[Tlhe power to
prohibit traffic in intoxicating liquors includes, as an appropriate
means of making that prohibition effective, power to prohibit traffic
in similar liquors, although non-intoxicating.”).
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It is essentially part of the institution of abortion.™ It
would be subject to restriction and prohibition under the
Amendment.

" The diseretion vested in the legislature by the Amend-
ment is broad. Certainly, for example, the legislature, in
taking account of the facts that most women who obtain
abortions are under great stress, that they are usually
Wnora:nt of the humanity of their unborn child and un-
aware of the alternatives available to them, and that they
are often much pressured by others, could decide to treat
the woman subjected to abortion as a second vietim and
decline to visit eriminal punishment upon her. If the le(rm—
lature employed this policy—one followed by a number
of states™ prior to Roe v. Wade—yet did punish the abor-
tionist, the statute embodying this choice could not be held
unconstitutional as a violation of the Hqual Protection
Clause of the Fourteenth Amendment. This is because
this sort of policy choice would be precisely what the
Amendment inteﬁded to vest the legislature with the dis-
cretion to make. The prineiple would be the same as that
under which the Supreme Court upheld a state statute
treating beer imported from another state differently than
beer produced within the state under the plenary and
diseretionary power over liquor given to the state when
the Bighteenth Amendment was repealed by the Twenty-
first: “([A] classification recognized by the Twenty-

75 Cf. Leon Kass, Ethical Issues in Human In Vitro Fertilization,
Embryo Culture and Research, and Embryo Transfer 4, in Ethics
Advisory Board, U.S. Dep’t of Health, Education and Welfare,
Appendiz: HEW Support of Research Involving Huwman In Vitro
Fertilization and Ewbryo Transfer (1979).

6 4 Abortion: Hearings on S.J. Res. 6, S.J. Res. 10 and 11, and
S.J. Res. 91 Before the Subcomm. on Constitutional Amendments
of the Senate Comm. on the Judiciary, 94th Cong. 1st Sess. 117
(1975) (statement of Robert M. Byrn).
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first Amendment cannot be deemed forbidden by the Four-
teenth.”’™

As indicated earlier in my testimony during the analysis
of the first sentence, the appropriate test would be whether
the legislation bears a ‘‘rational relationship’ to ‘“‘legi-
timate state interests’” in restricting and prohibiting abor-
tion recognized by the Amendment. For example, a dls-
tinction on the basis of race in permitting or restrlctmo
abortions would obviously bear no rational relationship to
those interests, and a law making such a distinetion would
be unconstitutional.™

This does not mean that other constitutional protections
would be abrogated whenever it could be argued that doing
so—dispensing with, - say, the rule against unreasonable
searches and seizures™ or the right to a jury trials"—might
more efficiently restrict abortion. As the Supreme Court
said in Tuling that New York’s liquor regulation statute,
adopted under the authority of the Twenty-first Amend-
ment, could not bar the operation of a duty-free shob'at
an international airport selling liquor for consumption
aboard under the supervision of the federal customs ser-
vice, ‘“‘Both the Twenty-first Amendment and the Com-
merce Clause are part of the same Constitution. Like other
provisions of the Constitution, each must be considered in
the light of the other, and in the context of the issues at
stake in any concrete case.”’®

7 State Board of Equalization v. Young’s Market Co., 299 -T.S.
59, 63-64 (1936). See also California v. LaRue, 409 U.S. 109, 116
(1972).

78 Cf. 126 Cong. Rec. 510194, S10197 (daily ed. Sept. 21, 1981)
(remarks of Sen. Hatch).
.S, Const. amend. IV.
80 U.S. Const. amend. VL

81 Hostetter v. Idlewild Liquor Corp., 377 U.S. 324, 332 (1964).
See also Wisconsin v. Constantineau, 400 U.S. 433, 436 (1971).°
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THE RESOLUTION PROPOSING THE AMENDMENT

In addition to discussing the Amendment itself, it is
well to consider the ratification process—in particular, the
question of what legislative majority should be required
in the state legislatures in order to ratify.

As of 1975, 17 states require a majority of those present
and voting to ratify a federal Constitutional Amendment,
and 2 states require such a majority provided that it in-
cludes at least two-fifths of those elected. 24 states re-
guire a majority of those elected; 1 state requires a ma-
jority of those present and voting in the house, but a
majority of those elected in the senate. 1 other state re-
quires a majority of the authorized members, including
any vacancies. 1 state requires two-thirds of those elected;
3 states require two-thirds of those elected to the house,
but a majority of those elected to the senate; 1 state re-
quires three-fifths of those elected.**

At least one state that requires a supramajority pro-
vides, ‘“The requirements of this Section shall not govern
to the extent they are inconsistent with requirements es-
tablished by the United States.”’®®

There is strong support for the view that the Congress
has authority to establish requirements specifying the na-
ture of the legislative majority uniformly to be required
for state ratification, even in the absence of state provi-
sions expressing such deference.

The authority of the Congress to provide, in the resolu-
tion proposing a Constitutional Amendment, that the
Amendment will be deemed ratified when so voted by a
majority of those present and voting, a quorum being
present, of each house of the legislatures of the requisite

82 Dyer v. Blair, 390 F. Supp. 1291, 1295, 1305 n.34 (1975).
83 S H.A. Const. art. X1V, §4 (1971) (Illinois).
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three-fourths of the states, is grounded in two concepts.
The first is that the state legislatures, in ratifying federal
Constitutional Amendments, perform a ‘‘federal function”
under authority of the U.S. Constitution rather than under
their own state constitutions or rules. The second is that
Congress has authority to regulate the procedure of ratifi-
cation as an incident of its power to designate the mode
of ratification.

Article V of the United States Constitution provides,
in relevant part:

The Congress, whenever two thirds of both Houses
shall deem it necessary, shall propose Amendments
to this Constitution, or, on the Application of the
Legislatures of two thirds of the several States, shall
call a Convention for proposing Amendments, which,
in either Case, shall be valid to all Intents and Pur-
poses, as part of this Constitution, when ratified by
the Legislatures of three fourths of the several States,
or by Conventions in three fourths thereof, as the one
or the other Mode of Ratification may be proposed by
the Congress. . . .

Upholding the Nineteenth Amendment against a claim
that its alleged ratification by certain legislatures violated
provisions in their state constitutions, the Supreme Court
held, ““[T]he function of a state Legislature in ratifying
a proposed amendment to the federal Constitution, like
the function of Congress in proposing the amendment, is
a federal function derived from the federal Constitution;
and it transcends any limitations sought to be imposed by
the people of a state.”’s*

The states, then, are bound by the procedure set out by
Article V. For example, they cannot require a referendum

8¢ T eser v. Garnett, 258 U.S. 130, 137 (1922).
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in order for their state legislature’s ratification to be effec-
tive, or as a substitute for it.*”

In the words of the Supreme Court, ‘The determination
of the method of ratification is the exercise of a national
power specifically granted by the Constitution: that power
is conferred upon Congress. . ..’ In Dillon v. Gloss®
upholding the authority of Congress to establish a set time
by which a constitutional amendment must be ratified if
the ratification is to have effect, the Court said, ‘‘An ex-
amination of Article V discloses that it is intended to invest
Congress with a wide range of power in proposing amend-
ments.”” The Court emphasized that ‘‘with the Constitu-
tion, as with a statute or other written instrument, what
is reasonably implied is as much a part of it as what is
expressed. . . . As a rule the Constitution speaks in gen-
eral terms, leaving Congress to deal with subsidiary mat-
ters of detail as the public interests and changing eondi-
tions may require; and Article V is no exception to that

rule.”’®®

Thus, the Court recognized the power of Congress to
¢‘determine . . . an incident of its power to designate the
mode of ratification.”’®

‘Whether or not the specification of a simple majority by
Congress may pre-empt a state legislature’s rule requiring
a greater majority in the ratification process has never di-
rectly been faced by the Supreme Court, since no previous
Amendments have been proposed with such a specification.

85 Hawke v. Smith, No. 1, 253 U.S. 221, 229-31 (1920).

86 Jd. at 227.

87 Dillon v. Gloss, 256 U.S. 368, 373 (1921).
8 Jd. at 373, 376.

8 Id. at 376.
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There is dicta in one three-judge court case that Article V
consigns the specification of the requisite majorities to the
state legislatures.® In that case, whose opinion was writ-
ten by now Justice John Paul Stevens, plaintiff legislators
challenged the failure of the Illinois General Assembly fo
certify ratification of the KRA, despite a simple majority
vote in favor of it by both houses. The court did hold un-
constitutional the provisions of the Illinois Constitution
which required a majority of three-fifths of those clected
to each house to ratify a federal Constitutional Amendment.
However, because both houses of the legislature, indepen-
dently of their state constitution, had adopted procedural
rules containing the supramajority requirement, the re-
quirement itself was not stricken. The court did not face,
however—nor did it, even in its dicta, take into considera-
tion the prospect of —direct Congressional regulation of the
proportion of the majority required.

Although Congress has never provided for such a regu-
lation, it entertained proposals to this effect in 1869.*
Current legal commentaries have been favorable to the
argument that Congress has constitutional authority in
this regard.®

It may be presumed that Congress may not provide for
ratification by less than a majority of the legislature, since
that would vitiate the principle of state legislative ratifi-
cation. With this limitation, however, there is strong sup-

9 Dyer v. Blair, 390 F.Supp. 1291, 1308 (N.D. Ill. 1975) (three-
judge court).

91 Cong. Globe, 41st Cong., 1st Sess. 75, 102, 334 (1869).

92 See P. Brannon, D. Lillehaug, & R. Reznick, Note: Critical
Details: Amending the United States Constitution, 16 Harv. J.
Legis, 763, 798-305 (1979) ; Corwin & Ramsey, The Constitutional
Law of Constitutional Amendment, 26 Notre Dame Lawyer 185, 210
(1951) ; contra, Dodd, Amending the Federal Constitution, 30 Yale
L. J. 321, 341 (1921).
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port for the view that Congress may choose to advance
uniformity among the various states and to reduce the
chance that an obstreperous minority could block an
Amendment for which there is strong consensus by estab-
lishing that ratification by a simple majority in each house
of the state legislatures would be adequate.

Following is language which would embody such a pro-
vision :
Senate Joint Resolution

Proposing an Amendment to the Constitution of the
United States relative to abortion.

Resolved by the Senate and House of Representa-
tives of the United States of America in Congress
assembled (two-thirds of each House concurring there-
in), That

The following article is proposed as an amendment
to the Constitution of the United States, which shall
be valid to all intents and purposes as part of the Con-
stitution when ratified by a majority of those present
and voting, a quorum being present, of each House of
the legislatures of three-fourths of the several States
within ten years from the date of its submission by

the Congress:

[text of amendment]

You will note that this text provides for a ten year ratifi-
cation period. Such a time is three months and eight days
less than the time which has now been provided for the
proposed Equal Rights Amendment.®®

Tn the course of drafting the ratification resolution, the
Subcommittee would be well advised to consider carefully
what approach it wants to take toward the time provided
for ratification. From the time of the Highteenth Amend-

93 H.J. Res. 638, 95th Cong., 2nd Sess., 123 Cong. Rec. S17318-19
(daily ed. Oct. 6, 1978).
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ment, Constitutional Amendments submitted by Congress
to the states for ratification have usually named a specific
ratification time limit, either in the text® or in the resolu-
tions proposing them.®® However, the Nineteenth Amend-
ment®® and Amendments I through XVII were proposed
with no time limits.

In Coleman v. Miller,”” the Supreme Court plurality
opinion®® stated that the timeliness of state ratifications
is a matter entirely within the discretion of Congress and,
with regard to amendments for which no deadline has ini-
tially been set, ‘‘the question [of whether a given amend-
ment has achieved ratification within a reasonable time
after its proposal] is an open one for the consideration of
Congress when, in the presence of certified ratification by
three-fourths of the States, the time arrives for the promul-
gation of the adoption of the amendment.”’®

Thus, it would be entirely within your province to choose
not to set a ratification deadline initially, but to leave that
question to the Congress in existence when three-quarters
of the states have ratified, as was the tradition for over
a century.

94 J.S.Const. amends. XVIII, XX, XXI, XXIIL

9 P. Brannon, D. Lillehaug, and R. Reznick, Note: Critical
Details: Amending the United States Constitution, 16 Harv. J. Leg.
763, 768-69 (1979).

96 A ratification time limit was defeated on the floor of the
House. 58 Cong. Rec. 93 (1919).

97 Coleman v. Miller, 307 U.S. 433 (1939).

98 The four concurring justices considered the question of the
time taken to ratify nonjusticiable. Id. at 460-70. Thus, the con-
curring justices would permit the same discretion to Congress as the
plurality.

9 Id. at 454.
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A resolution embodying this decision could read:
Senate Joint Resolution

Proposing an Amendment to the Constitution of the
United States relative to abortion.

Resolved by the Senate and House of Representatives
of the United States of America in Congress assembled
(two-thirds of each House concurring therein), That

The following article is proposed as an Amendment to
the Constitution of the United States, which shall be valid
to all intents and purposes as part of the Constitution
when ratified by a majority of those present and voting,
a quorum being present, of each House of the legislatures
of three-fourths of the several States, provided that the
Congress thereafter, by concurrent resolution, determines
that the ratifications have occurred within a reasonable
time from the date of its submission by the Congress:

[text of amendment]

CONCLUSION

Tn summary, S.J. Res. 110 would reverse Roe v. Wade,
Doe v. Bolton, and all their progeny insofar as they are
based on judicial recognition of a constitutionally protected
abortional liberty. Henceforth, statutes that restrict or pro-
hibit abortion would be valid if rationally related to the
protection of unborn human life.

Further, S.J. Res. 110, which provides ‘‘concurrent
power”’ to restrict and prohibit abortion to the states and
to Congress, would permit both the states and the Congress
to legislate, and there is no possibility that their laws could
come into genuine conflict. This obviates the need for a
proviso to counter any preemption problem that might
arise under the Supremacy Clause.
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In accordance with these conclusions and other observa-
tions, the following revised language is recommended:

No right to abortion is recognized by this Constitution.
The Congress and the several States shall have con-
current power to restrict and prohibit abortion.

To be certain that the meaning of ‘‘concurrent power’’
as it has been previously construed cannot be altered by a
novel Supreme Court construction. the following language
is recommended :

No right to abortion is recognized by this Constitution.
The Congress and the several States shall have con-
current power to enact legislation to restrict and .pro-
hibit abortion. Such laws shall be concurrently valid.

It is desirable that the Senate Committee Report empha-
size :

1. That S.J. Res. 110 is intended to reverse Roe v.
Wade and all its progeny that recognize the exist-
ence of a constitutional right to abortion, however
formulated;

2. That the use of the word ‘‘recognized’’ (as has been
suggested) or ‘‘secured’’ is intended to preclude use
of any putative Ninth or Tenth Amendment right to
abortion;

3. That the use of ‘‘concurrent power’’ is intended to
invoke specifically the line of cases that includes
Unated States v. Lanea in which these words have
been authoritatively construed;

4. That ‘““abortion’ encompasses what might result in
termination of embryonic or fetal life from fertiliza-
tion and thereafter and that S.J. Res. 110 provides
for plenary legislative power to protect that life;
that the Amendment is intended to reach the institu-
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tion of abortion, including its ‘‘badges and inci-
dents’’;

5. That the elimination of a right to abortion and the
provision for plenary power are intended to ensure
that legislation enacted in accordance with the
Amendment is judged by the ‘‘rational relationship’’
test; and,

6. That the legislative power granted under the
Amendment overcomes any potential state constitu-
tional inhibition.

Tt is further recommended that the Resolution accom-
panying S.J. Res. 110 provide for ratification by legisla-
tive majority in ratifying state legislatures and that the
Subcommittee carefully consider whether to set a time limit
for ratification of ten years, or, in the alternative, to per-
mit a future Congress to determine whether ratification
has occurred within a reasonable time.

Finally, let me again commend you, Mr. Chairman. You
have embarked upon a mnoble enterprise to protect the
weakest among us.



