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INTEREST OF THE AMICUS

Feminists for Life is a national organization with several
state chapters. It was founded in 1972 by pro-life feminists
to be a source of education and support for women. Its
| members reject a feminism which is materialistic and
narcissistic and embrace a loving, nurturing posture of
non-violence in relating to all members of the human
family—including the unborn. The national office of
, Feminists for Life is located in Milwaukee, Wisconsin.

The officers of Feminists for Life include the following:
\ President
|. Pavving M. Cira

[‘ Vice-President
| Mary LEDBETTER

Secretary-Treasurer
SHARON RICHARDSON

Newsletter Coordinator
Mary Bea Stour

This brief is filed in support of Petitioner City of Akron.
Letters of consent for the filing of this brief have been
sent to this Court by both the Petitioners and Respondent.
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- SUMMARY OF THE ARGUMENT

Most abortions are performed at abortion clinics. Re-
cent exposés of clinic practices have revealed widespreau
abuses in counseling. IEssential information is often with-
held from women, or misleading and inaccurate information
disseminated.

Twenty-four of the 50 states have enacted corrective
legislation in the form of abortion informed consent stat-
utes. These statutes typically require that a minimum level
of essential factual information be provided to pregnant
women considering abortions so that they may, in a mean-
ingful manner, exercise their fundamental right to decide
whether or not to terminate their pregnancy. Three gen-
eral categories of information are included in the typical
informed consent statute: information on particular risks

associated with the abortion procedure to be performed,
information on agencies available to assist women during
and after pregnancy, and information on fetal develop-
ment. Many statutes also provide for a short mandatory
waiting period to allow the woman to evaluate and reflect
upon the information which she has been given.

Factual information of this kind unquestionably en-
hances the woman’s ability to decide knowingly. It may
also protect her from severe psychological trauma which
she may experience upon later discovery of that informa-
tion. Because this information does not burden the
woman’s decision-making capability, it is subject to va-
tional basis review rather than strict scrutiny.

The promotion of irrational decisions constitutes the sole
reasonable possibility of a ‘‘burden’’ in the context of in-
formed consent provisions. Of course, the state may not
attempt to require false, misleading or confusing informa-
tion since such information would not further the state’s
legitimate interest in assuring the integrity of the woman’s

decision.

Y
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Several 19wer courts have placed the doctor on &, Pedestal
and ha.ve given him broad discretion to withhold an in
formation which he feels the woman should not have T};l m:
cour!:s have invalidated informed consent statutes. Wh'es}6
require that specific factual information be given sollfljl
bt?eause the doctor believes such information should e
withheld from the woman. e be

This Court never intended such a result. In Roe v. Wade
and Do.e v. .Bolton, the Court prohibited the staté from
regulating doctors only in ways which burden the woman’s
fundamental right to decide. It is impossible for the statent;
b}lrden the woman’s right to decide by requiring that she b
given factual information which, in fact, enhancbes her abil'e
t).f to decide. Thus, the state may require that the.do.ctol_-
give the woman factual information which enables her ‘ttl)
make a knowing, intelligent and voluntary decision. The
state has a duty to protect its pregnant citizens from the
‘““paternalistic”’ attempts of doctors to keep them in i
norance. Through its licensing procedures, the state hfs-
em}:.mwered physicians to give professional’a,dvice on the
gdws.ability of an abortion. Having 'placed the physician
n this position of responsibility, the state has the power
and duty to correct his actions when they are irresponsible

Thl.S Court has only ruled on the constitutionality of
abo.rt.lon informed consent provisions in three cases Tflose
decisions indicate that the rational basis test is a,p.pro ri-
ate.. However, the lower courts have routinely appﬁed
striet scrutiny to these provisions. This is an inappropri-
ate standard because such provisions do not bufden I;he
woman’s right to decide.

The right of a pregnant woman to decide the outcome
o.f her pregnancy encompasses two distinet fundamental
1'1ght-s: 1) the right to terminate her pregnancy énd 2)
the right to bear her child. Therefore, in exel‘ci;ing' on;
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of these fundamental rights, a woman necessarily waives
another fundamental right of equal 11.nportance. The
state has a compelling interest in ensuring tlila‘t such ali
important decision is made knowingly, intelligently anc
voluntarily.

The state ned not fine-tune its statutes so as to famh—y
tate abortions. Although some women may already knot\\
of this information, it would be impossible for the state 3
determine beforehand which women Wouldwbe beneﬁtttelc
by this information and which would not. ’l}ms, the 1sra
utes are narrowly drawn to serve the state: s cor.npe 11(;{;
interest in assuring that the Womap’s decision 1s made
knowingly, intelligently and voluntarily.

A — R, || f——
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ARGUMENT

I
INTRODUCTION

The purpose of this brief is to explore the constitutional
aspects of state abortion informed consent legislation—
legislation which is intended to insure the integrity of the
woman’s decision-making process prior to abortion.

At present, 24 of the 50 states have enacted legislation
which requires that women be provided with certain in-

formation prior to undergoing an abortion. See Yenerally,
Appendix.

Nineteen states specifically provide that the woman must
be given information on the medical risks of abortion.*
Kighteen states require that the woman be apprised of
the alternatives to abortion,** and several require that she
be informed of the identity of agencies that would assist her
to carry her child to term. Thirteen states require that
the woman be informed of the characteristics of the fetus
at the time the abortion is contemplated:*** At least 11
states mandate that some period of time elapse between

the time when information is provided and the time when
the abortion is performed.****

* Delaware, Idaho, Illinois, Kentucky, Louisiana, Maine, Massa-
chnsetts, Minnesota., Missouri, Montana, Nebraska, Nevada, North

Dakota, Ohio, Pennsylvania, Rhode Island, Tennessee, Utah, and
Virginia.

#* Delaware, Florida, Mlinois, Kentucky, Louisiana, Maine, Mary-
land, Massachusetts, Missouri, Montana, Nebraska, Nevada, North

Dakota, Oklahona, Pennsylvania. Rhode Island, Tennessee, and
Utah.

% Delaware, Idaho, Iilinois, Kentucky, Louisiana, Massachusetts,
Missouri, Montana, North Dakota, Oklahoma, Rhode Island, South
Dakota, and Utah.

##% Delaware, Illinois, Kentucky, Maine, Massachusetts, Missouri,
Nebraska, Pennsylvania, South Dakota, Tennessee, and Utah.
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It is apparent that in the ten years that have elapsed
since this Court’s decision in Roe v. Wade, 410 U.S. 113
(1973), many states have felt a compelling need to assure
the integrity of the woman’s abortion decision-making
process.

Although varied in form, the informed consent laws are
a clear manifestation of a specific legislative concern: that
women contemplating a decision involving termination of
fetal life and waiver of their fundamental right to con-
tinued childbearing should be provided with information
that would permit them to make their decisions in a volun-
tary, knowing and intelligent fashion.

These states have adjudged that, in the absence of such
legislation, the woman’s right to make an informed abor-
tion decision is not adequately protected. Present abortion
practice militates against providing the woman with the
full information she requires to make a competent abortion
decision. This circumstance may be attributed to at least
two causes: the strong economic impetus to persuade
women to submit to abortion that naturally occurs in the
clinic that relies exclusively on performing abortions in
order to survive as a business entity and the impersonal,
assembly-line fashion in which most abortions are per-
formed.

Whatever the reasons, it is evident that legislatures in
nearly half of the states have expressed an interest in
assuring the integrity of the woman’s abortion decision
compelling enough to move them, in a very short period
of time, to enact legislation in this area.

Such legislation should not be judged by this Court in
the same manner as laws that effectively inhibit or prohibit
effectuation of abortion decisions. In a technical sense,
abortion informed consent laws may ‘‘impact’’ upon the
right to decide whether or not to abort. But they enhance,

r
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rather than vitiate the decision-making process of the
woman, at least insofar as they provide objective info i
mation that may materially effect the outcome of tlf-
woman’s decision. For this reason, such legislation shoul:ie
not' be deemed inherently ‘‘suspect’’ and thus, subject t

strict judicial serutiny. The various proviéions (;f ianormedO
consent statutes should be sustained if they are relevant
to the outcome of the pregnant woman’s decision and rea-

sonably promote an intelligent, knowi
decision. gent, knowing and voluntary

I

THE FUNDAMENTAL RIGH
T RECOGNIZED IN
;.OV%%DE WAS THE RIGHT OF A PREGNANT WOI\I;‘XI{BT
CIDE WHETHER OR NOT TO TERMINATE HER

PREGNANCY; THE PHYSICIAN CAN CLAIM NO

RIGHT TO WITHHOLD INFORMA
ATION NE
TO HER INFORMED CONSENT. ORSSARY

. Although the right of privacy is not explicitly mentioned
in the Constitution, this Court has recdgnized a limittdzlI
right of personal privacy which is secured by the F ;
teenth Amendment. This right of personal privac Ol'lr-
cl'udes “‘the interest in independence in makfn yt IP-
}(mds of important decisions.” Whalen v. Roe g42(;erUaISn
089_, 599-60‘0‘ (1977) (emphasis added). In Eis)enstadt. r-
Baird, 405 U.S. 438 (1972), this Court stated: "

If the right of privac i it i

ight o Yy means anything, it is the right
2f 'th.e mdwzd_ual ce to be free fl‘OII:l unwarrarlfed
2 f(;zx-ei pmental Intrusion into matters so fundamentally
affecting a pe 1si
beser agChﬂ%?rson as the decision whether to bear or

Id. at 453 (emphasis in original).

t bmii‘larly, Roe v. Wade held that the Constitution pro-
ects “‘a woman’s decision whether or not to terminate
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her pregnancy.”” 410 U.S. at 153 (emphasis added). See
also Harris v. McRae, 448 U.S. 297, 315 (1980) (constitu-
tional right recognized in Roe was woman’s freedom of
choice).

In making her decision whether or not to terminate her
pregnancy, a woman may consult such individuals as
her spouse, parents or physician. Yet, whatever in-
terests other individuals may have, it is clear that they
do not possess the right to make the woman’s decision
for her. The only right which this Court recognized in
Rpoe to be constitutionally protected was the woman’s right
to decide. This Court has consistently invalidated every
attempt by a state to vest the decision in a party other
than the pregnant woman when she is competent to decide
for herself. See, e.g., Planned Parenthood of Central
Mo. v. Danforth, 428 U.S. 52, 67-75 (1976) (spousal and
parental consent invalidated).

Implicit in challenges to the various informed consent
provisions which have been enacted is the theory tnat the
woman’s right to decide is somehow burdened by statutory
schemes that do not permit the aborting physician to with-
hold certain information which he believes would ‘‘disturb”’
the woman, would make it less likely that the woman would
choose abortion, or would complicate the physician’s task
of performing the abortion. See, e.g., Planned Parenthood
Association of Kansas City, Mo. v. Ashcroft, 655 F.2d 848
(8th Cir. 1981) (state may not interfere with the judgment
and advice of the doctor); Charles v. Carey, 627 F.2d 772
(7Tth Cir. 1980) (state must allow doctor to withhold any
information, if the doctor feels that that information may
distress the woman or cause her to forego an abortion);
Akron Center for Reproductive Health v. City of Akron,
651 .2d 1198, 1207 (6th Cir. 1981) (informed consent pro-
visions were unconstitutional because they ‘‘imping[e] ou
the medical judgment of the attending pjhysician’’ by ¢‘re-

9

quir[ing] the doetor to make certain disclosures in all
cases, regardless of his own professional judement |
the desirability of doing so0’?). s e to

According to this line of re
which require that the physiei
certain information are, ir; eff
broad beeause they do not pe
mformation from wormen
ment.”’

asoning, statutory shenies
an provide all women with
act, unconstitutionally over-
rmit the physician to withhold
according to his ““medjcal Judg-

Th'fs theory is inherently defective, however, because
the right acknowledged in Roe is exelusively the’ i htubi
the woman to decide whether or not to termi‘nate prf : N
¢y. The Constitution does not, vest the phvsici-eﬁ v«-*itiﬂ‘?ln:
paternalistic authority to withhold inforn;atior; that m;;

t Ex;l)ansmn .of the right of privacy recognized in Roe
0 Include a right of g Physician to, in effect. exercise the
woman’s fundamental right to decide for h;\r as though
she were an incompetent must not be tolerated b tlf

CCIT:II't. The physician ean no more claim that the gonstl'S
tution grants him a ““right’’ to withhold information fronl;

a woman that may be necessary to her competent and in-
dependent abortion decision than a

. husband
can claim g ¢ wer h of.

‘right” to deny the woman the
fectuate the abortion decision. power to ef-

;‘Xs t‘hls QOuI't has held, any “right” the physician mj ht
claim in this area derives solely from the u.:oma.n’q right
to decide whether or not to terminate pregnancy. fV?z.fL?eiz
Y. ﬁoe, 429 TU.S. 589 (1977). Informed consent statute
which provide women with information that wounld assis:

them to make a rational abortion decision enhance rather
b
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than burden, the woman’s freedom of choice. Since the
woman’s right is not burdened by inforn.led c.:onsent Prﬁ-
visions, the physician can claim no derivative right to with-

hold such information from her.

III.

| FACTUAL INFORMATION WHICH PROMOTES AN II‘;-
TELLIGENT, KNOWING AND VOLUNTARY DEXT
SION BY A PREGNANT WOMAN ENHANCES TH "
WOMAN’S ABILITY TO EXERCISE HER FUNDT(;
MENTAL RIGHT TO DECIDE WHETHER OR NOT

TERMINATE HER PREGNANCY.

Factual information which is relevant to the outcc.)mel;).t
the woman’s decision and reason.ably promotes an mlt;e ’1
gent, knowing and voluntary deeision en.hances tlclle \\'rccl)inan §
ability to exercise her fundamental right to decide.

The Court of Appeals for the First _()ircuit correctl).'
noted in Planned Parenthood v. Bell?tt@, 64} F2d 10(:(),
1019 (1st Cir. 1981), that ‘‘the promotion of 11:1‘§Lt'10}1a1f( o
cisions constitutes the sole reasonable pols51b111jcy. of a
burden’’ in the context of informed consent provisions.

In spite of this rather obvious fact, several 10\Vf31: courts
have routinely invalidated informed consent provisions vre-
) 3 - . . l.
quiring that factual information be given to the woma:
g t

The Sixth Circuit invalidated all those. provisi()'@ of lthi
Akron informed consent provision w.hlch required tllcl
specific factual information be supplied t?' the .wi);n.m,].
Akron Center for Reproductive vHeatth v. City of Aber 011
651 1'.2d 1198, 1206-1208 (6th Cir. -1981).. Other fcu”]?.u 3
have approached such requirements in a }olecefneal' : a]S-gé(())‘l)l.
In Charles v. Carey, 627 F.2d 772, 783-7_&4 (7th Q11i o 1,
for example, the court struck inf.ormatmn on fet? : e‘Vec‘;
opment, while sustaining information on abortion risks au

11

alternatives. [t was not the court’s intention to confine
itself to upholding purely medical information pertaining
to maternal health risks, for it upheld the requirement that
the woman be provided with a list of abortion alternatives
agencies. Yet the court also struck non-medieal informa-
tion on fetal development. In g similarly arbitrary
fashion, the court of appeals in Planned Parenthood v,
Bellottr, 641 F.24 1006, 1016-1022 (1st Cir. 1981), upheld
provisions for risks and abortion alternatives informa-
fion, yet struck the requireinent that the women be given
information on fetal development.

There appears to be no logical basis for the distinetions
drawn by the lower courts between the kinds of information
offered to the woman. Information on fetal development,
for example, may be no more or less ““disturbing’’ than
information on some of the serious medical risks that may
attend abortion. But at least one court has held
that information on fetal development, no matter how in-
locuous and objective, must be excluded from informed
consent legislation while also holding that information
on medical risks, no matter how potentially serious or
troubling to the woman, might be included. Planned Pgy-
enthood v. Bellotti, 641 F.9d at 1016-1022. On what con-
stitutionally cognizable basis ean one sort of information
be deemed permissible, but the other utterly impermissible !

Information on fetal development may lie at the heart
of the woman’s decision. It 1s the very existence of the
fetus which has necessitated the choice, and it is the pur-
poseful termination of that fetal life which makes the
abortion decision uniquely stressful. Harris v. McRae, 448
U.S. 297, 325 (1980). It is difficult to see how a4 woman
can make an informed abortion decision if she is unaware
of the nature of fetal development.

In addition to enabling the woman to make meaningful
choice, information on fetal development may protect her
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from the trauma which she may later experience becausc
of an improvident and uninformed decision in this regard.
It is evident that many women are unaware of the degree
of fetal development at the time of their abortion, and
that they would not have had an abortion had they been
aware of this information. These women could be spared
the severe guilt and trauma which they will later experience
upon discovering this information. For example, in her
Affidavit, in Charles v. Carey, No. 79-C-4541 (N.D. T,
filed July 9, 1982), Cindy Lietz stated:

The entire counseling session was very impersonal. We
were given a brief explanation of the abortion pro-
cedure and birth control. At no point were we told
of the maturity or growth of our unborn child and no
mention was ever made of anything -alive within us.

" The fetus was always referred to as the ‘‘contents
of the uterus.”’

Id. at para. 7.

It seemed to me that the personnel at the clinic treated
us as if we all had our minds made up to have an
abortion. Had I been given any information on the
stage of development of my unborn baby, I would not
have consented to the abortion. Such information
would have impressed upon me the true nature of my
child. It was not simply ‘‘contents of the uterums.’”’
It was already alive and developing and I was left in
ignorance of that fact. Someone should have told me
what my unborn baby was like and then let me make
an educated decision about whether or not I wanted
the abortion. Keeping me in ignorance like that made
me do something which I have regretted to this day.
1 believe that those people at the clinic took advantage
of our vulnerability in such a delicate situation.
Id. at para. 9.
After the abortion I started reading books on fetal

development. I discovered information that I did not
know before the abortion. I learned that at ten weeks

= —
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duration (the stage at which my pregnanecy was
.:-f.borfed} my baby had eyes and ears, a beatingﬁ hea;t
lltﬂ{:’. lung buds, a spinal cord, nerves and blood vessel ’
r_-.artll.age, arms and legs with little fingers anti toei;
starting to appear. If the doctor had expia.ined to m:
the degree to which my unborn child was develo d{
[ would have walked right out of the eclinie. pee

Id. at para. 14.

Until I read about fetal dev

- velopment on my

didn’t re-ally know what T had let them do to (])Jl‘;ll, {f
?Vl.)‘:ls hprnﬁed when I realized what had happened. ‘:I‘Ile
abortion changed my life and nearly destroyed nlle.

{d. at para. 16.

Fac_tual information on fetal development, alternatives
agencles, and risks associated with the abo:rti,on procedu
unquestionably enhances the woman’s decision-makil:e
authority. It does not burden her decision-making C':L]'Iabﬂig—

To tre-at informed consent provisions in the same manner
as provisions which burden the woman’s right to decide
would contravene this Court’s decision in Planned Parent
hood of Central Mo. v. Danforth, 428 U.S. 52. 90 (19‘76)-
(Srtesz.a,rt and Powell, JJ., concurring) (inforn’led consent
prowsmns ““aimed at ensuring that the abortion decision
1s made in a knowing, intelligent and voluntary fashion’’
may be treated differently from ‘‘state law[s] aimed at
thwarting a woman’s decision to have an abortion’?)

Lower courts which have invalidated such provisions ag
s'omehow ‘‘burdensome’’ have adopted an untenable osi—
tion. Factual information of this kind can be psaid
.to burden a woman’s ability to make a rational choice only
if one presumes that abortion is the only rational choice
which a pregnant woman could make. Under such a pre-
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sumption, any information which makes the woman’s de-
cision more difficult or leads her to forego an abortion alto-
gether would constitute a ‘‘burden’’ on her ability to make
a ‘‘rational’’ choice.

Once again, this line of veasoning misconceives
the nature of the fundamental right recognized in
Roe v. Wade. See Maher v. Roe, 432 U.S. 464, 473-474
(1977). The right protected is the ‘‘woman’s right to de-
cide whether or mot to terminate her pregnancy.”” Roe
v. Wade, 410 U.S. 113, 153 (1973) (emphasis added). The
woman need not choose to abort in order to have exercised
her fundamental right to decide. Rather, the successful
exercise of this right depends on the extent to which the
woman possesses sufficient information to make an in-
formed choice between two alternatives of great conse-
quence: carrying her child to term or terminating her
pregnancy.

This overreaching by the lower courts is not to be toler-
ated. It infringes on the legislative prerogative of the
states and forces them to stand idly by while their citizens
are subjected to an abusive practice by which material in-
formation is withheld from women during their abortion
decision-making process. Moreover, such an arbitrary and
capricious posture toward the elements of informed con-
sent legislation suggests a non-neutral stance on the part
of the judiciary in favor of abortion. As this Court held
in Harris v. McRae,

It is not the mission of this Court or any other to
decide whether the balance of competing interests re-
flected |in legislation] is wise social policy . .. [w]e
cannot, in the name of the Constitution, overturn duly
enacted statntes simply ““because they may be unwise,
improvident, or out of harmony with a particular
school of thought.”” Rather, ‘‘when an issue involves
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policy choices as sensitive as those implicated [here]
..., the appropriate forum for their resolution in a
democracy is the legislature.

48 U.S. 297, 326 (1980) (citations omitted).

Of course, false, misleading or confusing information
.Wo:uld not promote an intelligent, rational decision. Such
11‘1f01'mation is not reasonably related to the state’s legi-
timate inferest in assuring the integrity of the womal’la’s
abortion decision and might properly be stricken. Freiman
v. dsheroft, 584 F.2d 247, 257 (8th Cir. 1978), aff’d. 440
U.S. 941 (1979) (““meaningless”’ information i; “not. rea-
sonably related to the purpose of informed consent’’),

Likewise, it is conceivable that information which is high-
ly -E:‘:I‘l:lot-i{)llall}' charged and designed to bias the woman’s
def:'.'-l‘s,lOl'l may detract from her rational decision-making
ability. As the court of appeals in Planned Parenthood v
Bellotti suggested, the familiar probative/prejudicial stau:
dard of the Federal Rules of Evidence is a useful t061 for
detfermining whether a challenged provision promotes a
rational decision and is, therefore, reasonably related to
the state’s important interest in assuring the integrity of
the woman’s decision. Under this test, for example, a state
could be prevented from requiring that a woman be shown
gory pictures of aborted fetuses, as opposed to being pro-
v.1ded with an objective and scientifically accurate descrip-
tion of fetal development, since the former would not fur-
T,her a rational decision. Similarly, excessive amounts of
information which, although relevant and probative, is
merely cumulative could not be required under this test.

. It must be concluded that any element in abortion in-
formed consent legislation that would materially affect the
outcome of the woman’s decision without being merely in-
flammatory or cumulative enhances, rather than burdens
the woman’s decision-making ability. As such, abortior;
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informed consent legislation must not be subjected to strict
judicial serutiny—each element in such legislation must be
upheld if it materially contributes to the rational decision-
making process of the woman.

IV.

THE STATE MAY LEGITIMATELY REQUIRE THAT
A WOMAN BE GIVEN SUFFICIENT INFORMATION
TO0 ENABLE HER TO DECIDE INTELLIGENTLY,
KNOWINGLY AND VOLUNTARILY WHETHER OR
NOT TO TERMINATE HER PREGNANCY.

A. The State Has Not Only the Power But a Duty to Pro-
tect the Fundamental Rights of Its Citizens.

Through its licensing procedures the state empowers
physicians to give professional advice to pregnant women
on the advisability of undergoing an abortion. Having
placed the physicians in this position of responsibility, the
state has not only the power but a duty to protect its
citizens by ensuring that these physicians act responsibly.

Recent exposés of widespread abuses regarding either
1) the total withholding of essential information, or 2) the
dissemination of misleading or inaccurate information,
have prompted several legislatures to enact corrective
legislation in the form of informed consent provisions.
The comments of State Representative Kelly, sponsor of
the Illinois abortion informed consent law, are illustrative

of these concerns:

As the Sun Times* series noted, most abortion clinics
provide little or no counseling to women about to un-

* This series, entitled The Abortion Profiteers, reported the results
of a five month undercover investigation of Chicago abortion clinics
which was conducted in cooperation with the Better Government
Association. Pamela Zekman received a Pulitzer Prize for her in-

vestigative reporting in this series.
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dergo a pot-entially damaging operation. There is
usually no time for women to express concern the

may ha've about the abortion procedure, Counseliny
fpr patients at the present time is left to the discreg-
tion of' the abortion clinie director. The doctor need
not_ be involved. One under-cover investigator for the
Ok':.crrgo-S-rm-Té.mes series, Michele Young, was trained
at the Biogenetics Clinic not to counsel. ’She reported
l'ha‘i she was told not to tell patients th% ab-
ortion procedure might hurt. Not to discués
the aﬂbor‘glon procedure or its surgical instruments in
any dgtall and not to answer to many questions. The
clear 1r_np11f3ation is that the less the patient I;nows

the easier it will be to sell her a medical proeedur{;
she may not want or need and which may be harmi'ui
to her: The Informed Consent Provisions of Senate
Bill 47 [TIl. Rev. Stat. ch. 35, 81-23.2 (1981)] are an
attempt to redress the almost complete lack of ade-
quate counseling. ... We must be sure through provi-
sion of state provided material that would-be abortion

patients are provided with complet :
et are prov] plete, accurate, and free

The Chicago Sun-Times series has shown us too much

of the ab_use that results from allowing elinic personnel

or abortionists to counsel the women as they please

because more often than not, they do nothine.
Illinois General Assembly, House Debates, comments of
House Sponsor, Rep. Richard Kelly.

_ Tl_le C?r}stitution does not prevent a state from protect-
Ing its (.ntlzens by reasonably regulating the practices of
_thg.medlcal profession. Nor do the decisions of this Court
Indicate otherwise. See, e.g., Barsk ]

s €., Yy v. Board of R
347 U.S. 442 (1954). of fiegents,

. Yet several lower courts have read this Court’s decision
in Roe V. Wade 1_:0 give nearly unfettered discretion to the
doctor in consulting with and advising the pregnant woman
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on abortion. See Planned Parenthood Associatigz oflgIgclw)L-
Ci o dsheroft, 655 F.2d 848 (8th Cir. 1981);
City, Mo. v. Ashcroft, 60_0 » :

fflfron %’ente'r for Reproductive Health v. City of;;klz“ozfrz

651 F.2d 1198 (6th Cir. 1981); Charles v. Carey, 6 .

772 (7th Cir. 1980).

(Clearly this Court never intended such a result. ‘I_;]L i(:e
.nd Doe, the Court prohibited the state from 1':egt; a :1 ag
.L , i i urden the woman’s funda-

ors only in ways which burden .
?;ei:;; righ}'; to decide. Justice Stevens emphasized .tbat
point in Whalen v. Roe, 429 U.S. 589 (1977). Writing

for a unanimous Court, he stated:

The constitutional right vindicajced in Doe was ':}J:g
ight of a pregnant woman to decide Whet}.ler or 1o <
113‘1511' a child without unwarranted stvat‘e 111terfe1‘;ienc&;
The statutory restrictions on the abortion proree urlrleh:
were invalid because they encumbered the xi orlia. b;—
exercise of that constitutionall}i p(li'ot(tected 1;lgW.hm;[,1
lack cles in the path of the doctor upo :
e ObSt'adeb o - advice in connection with
she was entitled to rely for advic | : e

; stacles had not impac
her decision. If those obs iy Tspaaled
s fr ke a constitutionall)
the woman’s freedom to ma Ly
;Eg?ected decision, if they had rilerel-y gmde égstngti
ian’s work more laborious or less mdepen :
L(‘)11%111§1l :ny impact on the patient, they would not have
violated the Constitution.

Id. at 605 n.33.

In Virginia Pharmacy Board v. Virginia Czt¢fze€§ Ci)]qlza
sumer Council, 425 U.S. 748 (.1976), th‘e state ob .1r'g1dis_
sought to keep certain pricing information -fr(-);l; em;;g,nS >
seminated. It claimed that this was a permlss’l e .me = o
protecting its citizens. In rejecting the st.ate' s ar {‘,rl‘angf it;
the Court stated that ‘‘the State’s pro‘tectlveflessf thei}
citizens rests in large measure on the advantafgtes 0timmd
being kept in ignorance.”’ Id. at 769. The Court con ,

stating that there is

L —
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[a]n alternative to this highly paternalistic approach.
That alternative is to assume that this information is
not in itself harmful, that people will perceive their
own best interests if only they are well-enough in-
formed, and that the best means to that end is to

open the channels of communication rather than close
them.

1d. at 770.

Doctors challenging informed consent provisons for
prospective abortion patients have claimed that they
may protect their patients’ best interests by with-
holding information, no matter how important it is
to each woman’s decision.* Like the state’s pater-
nalism in Virginig Pharmacy Board, the doctor’s pater-
nalism in this context rests on the supposed advantages
of keeping the potential listener In ignorance. As in
Virgiwia Pharmacy Board, there is a better alternative to
this approach: to assume that factual information is not
in itself harmful and that women will perceive their own
best interests if only they are well-enough informed.

According to Virginia Pharmacy Board, the state clearly
could not withhold factual information from women which
Is essential to their informed decisions in an attempt to
shield them from the truth. Since a doctor is a profession-
al, licensed by the state and designated by the state as a
party in his or her patients’ decision-making processes it
follows that the state has the power, if not the duty, to
ensure that the doctor does mnot withhold information ma-
terial to the outcome of the abortion decision-making
process.

* Doctors at abortion clinics, where the vas
are performed, rarely see their
operating table.

t majority of abortions
patients before they are on the
These doctors do not personally counsel their pa-
tients. Any claim that they would withhold information based on
their “best medical judgment” after consideration of their patient’s
“best interests" is, therefore, disingenuous.
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B. Requiring That the Doctor Give Supplementary Fac-

tual Information When Counseling a Woman Does Not
“Straightjacket” Him In the Practice of His Profes-
sion.

The trial records of several cases show that informa-
tion on fetal development is rarely given to women. In
Planned Paremthood League v. Bellotti, 499 F.Supp. 215,
219 (D.Mass. 1980), for example, the court found that
‘‘the clinics and counselors avoid discussion of the state
of [fetal] development. . . . One counselor states that
she would make every effort to avoid telling the patient
about the physical characteristics of the embryo.”” See
also Planned Parenthood v. Danforth, 428 U.S. 52, 91 n. 2
(1976) (Stewart, J., concurring). Indeed, ‘‘counselors’’
have adopted several euphemistic terms such as ‘‘products
of conception,’’ ‘‘fetal tissue’’ or ‘‘contents of the uterus’’
to describe the developing fetus.

For example, in their efforts to discount the value of,
or need for this type of information, the plaintiffs’
evidence describes the 8 week old embryo as a largely
undifferentiated cell mass. (Dr. Emans’ Affidavit,
Pl. Ex. #10). But the Resource Manual (Pl. Ex. #3)
describes and illustrates the 8 week old embyro as
largely developed, with head, arms and legs.

Planned Parenthood League v. Bellotti, 499 F.Supp. at 219.

In view of such practices, the need for corrective legis-
lation is apparent. It is difficult to imagine how a woman
who believes that she is removing an ‘‘undifferentiated
cell mass’’ ean be aware of the significance of her decision
when, in reality, she is causing the death of a ‘‘largely de-
veloped [embryo], with head, arms and legs.”’

Although a state may not prohibit a doctor from giving
truthful information, it is certainly not prevented from
correcting deceptive practices on his part.

l
|
|
,li

——— e — e
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This Court’s decisions in the area of commercial speech
are particularly pertinent here. While ‘‘truthful [infor-
mation] related to the lawful activities’’ is entitled to
First Amendment protection, ¢ [f] alse, deceptive, or mis-
leading [information] remains subject to restraint.”’ In
the Matter of R.M.J., 102 S.Ct. 929, 936 (1982). This is
especially true in the case of information disseminated by
professionals—in this case, doctors. Such information
‘‘poses special risks of deception’’ since the patient’s com-
parative lack of knowledge makes it likely that she will
accept the doctor’s description as entirely aceurate. Id.
Minors, who account for approximately one-third of abor-
tions performed each year, are especially susceptible in
this regard.

Because of the great potential for deception associated
with information disseminated by professionals, and the
““limited ability of the professions to police themselves,’’
the state has a legitimate and compelling interest in regu-
lating the content of their speech in a manner which pre-
vents such abuses.* Id. at 937.

This is especially true in the abortion context, where
the woman may be subject to special emotional stresses
and where her decision involves waiver of her fundamental
right to carry her child to term.

* Informed consent provisions do not attempt to limit the doctor’s
comments about the state-required information. He is free, indeed
encouraged, to say what he pleases in addition to the information
he is required by law to provide to the woman. S ee, e.g., Akron,
Ohio. Ordinance Number 160 (1978) : codified Chap. 1870.06(C).
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V.

LOWER COURT DECISIONS WHICH HAVE INVALI-
DATED INFORMED CONSENT PROVISIONS ARE IN-
CONSISTENT WITH THE DECISIONS OF THIS
COURT.

The lower courts which have invalidated informed con-
sent provisions have improperly applied striet scrutiny
and required that the state show a compelling interest
to justify such provisions.

This Court has ruled on the constitutionality of informed
consent provisions in abortion statutes in three cases.

In Planned Parcnthood Association v. Fitepatrick, 410
F.Supp. 554, 587 (E.D. Pa. 1975), aff’d sub nom. Franklin
v. Futzpatrick, 428 U.S. 901 (1976), this Court adopted the
rational basis test applied by the district court.

Although the court of appeals in Freiman v. Ashcroft,
584 F.2d 247 (8th Cir. 1978) aff’d, 440 U.S. 941 (1979),
did not explicitly adopt a rational basis test, its decision
is logically consistent with this level of serutiny. While
the court acknowledged the state’s legitimate interest in
protecting the woman by requiring informed consent, it
stated that the Supreme Court does not require physicians
to provide ‘“‘any and all information required by the State,
regardless of its legality, truth, constitutionality or medi-
cal advisability.”” 584 F.2d at 251. Since the information
required in Freiman was ‘‘meaningless’’ and therefore
confusing, the court held that it was ‘‘not reasonably re-
lated to the purpose of informed comnsent.”” Id. Thus, the
information at issue was, in effect, deemed impermissible
under the rational basis test.

In Danforth, this Court explicitly upheld an informed
consent provision which required that a woman certify

e —
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‘‘that her consent is informed and freely given and is not
the result of coercion.’’ 498 U.S. at 65. This Court held:

The decision to abort, indeed, is an important, and

o'ften a stressful one, and it is desirable and im’pera-

tive that it be made with full knowledge of its nature

and consequences. The woman is the one primarily

concerned and her awareness of the decision and its

gltgrélﬁcance may be assured, constitutionally, by the
ate.

428 U.S. at 67.

Some lower courts have made much of footnote 8 of
Danforth which states

We are content to accept as the meaning [of informed

consent]| the giving of information to the patient as

to just \_vhat would be done and as to its consequences

To aseribe more meaning than this might well conﬁné

t‘he attending physician in an undesired and uncom-

fortable straightjacket in the practice of his profession.
Id. at 67 n.8.

This language has been interpreted by some courts to
mean that only medieal information may be required.
Others have read it to broadly prosecribe any action by
the state which might ‘‘straightjacket’’ a doctor in th:e
practice of his profession. Neither interpretation com.-
ports with this Court’s holdings.

This Court has often recognized that the abortion deci-

sion and its consequences are not purely medical. In Roe
the Court stated: ,

Maternity or additional offspring, may force upon the
woman a distressful life and future, Psychologieal
harm may be imminent. Mental and physical health
may be taxed by child care. There is also the distress
for all concerned, associated with the unwanted child’
and there is the problem of bringing a child into a,

‘
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family already unable, psychologically and otherwise,
to care for it. In other cases, as in this one, the ad-
ditional difficulties and continuing stigma of unwed
motherhood may be involved. All these are factors
the woman and her responsible physician necessarily
will consider in consultation.
410 U.S. at 153. See also Harris v. McRae, 448 U.S. 297,
325 (1980) (“‘[a]lbortion is inherently different from other
medical procedures, because no other procedure involves
the purposeful termination of a potential life’’); Belloiti
v. Baird, 443 U.S. 622, 649 (‘‘[t]he abortion decision has
implications far broader than those associated with most
other kinds of medical treatment’’); Planned Parenthood
v. Danforth, 428 U.S. at 103 (Stevens, J., concurring) (‘‘the
most significant consequences of the decision are not medi-

cal in character’’).

Indeed, in Franklin v. Fitzpatrick, 428 U.S. 901 (1976),
this Court summarily affirmed a lower court decision which
upheld admittedly non-medical information regarding al-
ternatives agencies. Thus, relevant non-medical informa-
tion clearly may be required.

Moreover, footnote eight of Danforth was in response to
a claim that ‘‘informed consent’” was unconstitutionally
vague. It was claimed that the Missouri informed consent
provision did not give the physician sufficient notice of what
he might be prosecuted for. To avoid this challenge, the
Court construed ‘‘informed consent’’ to mean ‘‘just what
would be done and . . . its consequences.”” 428 U.S. at 67 n.S.

Footnote 8 of Danforth does not announce a new prin-
ciple of jurisprudence, as many lower courts have seemed
to think, that the Constitution forbids physicians from be-
ing controlled in the practice of their profession.
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' This Court has, contrary to lower courts applied pri
_clples consistent with the rational basis te’st to ab ptl:m“
111f0_1'med consent statutes. That test should be a lti)rdu'm
the instant case to the Akron informed consent pclfuzision?

?‘IIIIA.JA'-‘J'UM Center for Reproductive Healt, Inc. v. City
of Akron, 479 F.Supp. 1172, 1204 (N.D. Oh; 979, -
Gt ey (N.D. Ohio 1979). Judge

iiqu::):ji%n; \}:mnan toI\\'uil 124 hours between signing
. sent form and undergoine -
::Lt)tle;f}i:l L:;;‘!'\:L!Es th? s‘rﬂ’rt{'s inlergezltni?l (;ls]iu:}:;(; afélt 3:1511:
tha eclsion iy made carefully aftey consideration
of all the relevant facts, This is an im stite
mterest consideriy o irrevers; : BPrinL atats
ble lasting co:]suc:ltilt};;s“c;.; \1‘;11cb1:?113(;I]'Jt?éﬁrfle?il‘;]iol;f -
In Plawned Parent), ood \. Bellotti, 499 Sup -‘3'1'"
(D.' I\.-Iass. 1980), the distriet court held. that “a;l ilff{;.rn:;i
(‘IB(:-ISIOII cannot be properly made without sufficient tinL {:-
for reflection.” 74, at 222. It found that 4 24-hour del uj
was a .reasonahle amount of time to assure the state’s .ia}
tert.es't m an informed decision. In general “i‘iw abml'-t' i
decmlop is somewhat hurriedly arrived at :':I,Ild execut (;0’13
Planned Parenthood Association . Fitepatrick 41(')9 F
Supp. at 587. Information coneerning aJI'ernative’a enci
and fetal development would have little effect u-nlic; Cfllf:
Woman were given time to consider that il]fOl‘]RﬂtiO]-]l ‘l.nd.
to contact other agencies to learn what they have to o‘f}el'

Olearhy < g
. early, :-.onu.i walting period must be permissible. Other-
wise, the abortion clinje could merely provide the woman
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with information necessary to informed consent while she
was already on the operating table, thereby totally frus-
trating any expression the state’s legitimate interest in
assuring the integrity of the woman’s decision.

Although the 24 hour delay may inconvenience a woman,
it does not approach the degree of interference necessary
to trigger strict scrutiny. This Court has already per-
mitted similar delays in other cases. In Bellotti v. Baird, 443
U.S. 622, 643 (1979) (Bellotts 11), this Court stated that
where a state requires a pregnant minor to obtain par-
ental consent, it must also provide for an alternative
judicial hearing whereby authorization for the abortion
may be obtained. Ewven expedited hearings would pre-
sumably cause delays of up to 24-48 hours. See Hodgson
v. Minmesota, No. 3-81 Civ. 538, slip op. at 8, 9 (D. Minn.
Mar. 23, 1982) (delay in most cases of 24-48 hours). See
also H. L. v. Matheson, 450 U.S. 398 (1981) (reasonable
attempts to notify parents of unemancipated immature
minor’s impending abortion may require at least a 24-
hour delay).

States have traditionally ensured the integrity of their
citizens’ decisions by enforeing mandatory waiting periods.
Several states do not consider a woman’s consent to the
adoption of her child to be valid if given within 72 hours
of the child’s birth. See, e.g., Ill. Rev. Stat. ch. 40, §1511
(1981) ; Ohio Rev. Code Ann. §3107.8 (1980). Many states
also protect the important decision to marry by requiring
that 24 hours elapse between the time the marriage license
is obtained and the time it becomes valid. See, e.g., 1lL
Rev. Stat. ch. 40, §207 (1981).

Both adoption and marriage decisions, like the decision
to abort, implicate the exercise and waiver of fundamental
rights. Just as the state might legitimately require a

Cm———
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reaso . . .

" asonable \ya.ltlng period before marriage or adoption,
' mzz,iy require a brief waiting period prior to abortion
In order to assure the ntegrity of the woman’s decision.

VIL

EVEN IF STRICT SCRUTINY WERE APPLIED, THE
STATE'S COMPELLING INTEREST IN ASSI;'RING
THE INTEGRITY OF THE WOMAN’S DECISION
WOULD JUSTIFY ITS REGULATIONS WHICH ARE

ESATI.iROWLY DRAWN TO FURTHER THAT INTER-

Even if this Court should hold that abortion informed
consent requirements somehow ‘‘hurden?’ the right of th,
woman to decide whether or not to abort, t .
must be upheld becanse they serve the ’state ’s compelling

mterest in ensuring the integrity of the woman’s decision
and are narrowly drawn to suit that interest

hey nevertheless

1. The State I:Ia.s a Compelling Interest in Assuring that
the Woman’s Decision Is Made Intelligently, Knowing-
ly and Voluntarily.

T'he fundamental right of a pregnant woman to decide
the outcome of her pregnancy encompasses two distinet
fundamental rights: 1) the right to terminate her ')1‘90'
nancy, and 2) the right to bear her child ore. Lo

rPhE‘l‘E‘fDl'C‘ i
i . e 2, 1n
| H
exerc1sm.g one of these fundameutﬂl I'ightS, 4 woman neces-

sarily waives another fundamental right ot equal impor-
tance. Maher v. Roe, 432 T.S. 464, 472 n, 7 (1977). The
state, consistent with its duty to protect the fundamentai

rights of its citizens, has a compelling interest in ensurine
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that such an important decision is made knowingly, intelli-
gently and voluntarily.*

2. These Informed Consent Provisions Further the State’s
Compelling Interest and are Narrowly Drawn.

The informed consent provisions are narrowly drawn te
serve only the state’s interest in assuring that the woman’s
waiver of one of her contrasting fundamental rights i
knowing, intelligent and voluntary. The provisions ar
designed to make the woman aware of the alternatives to
and consequences of her waiver—precisely the information
appropriate under the circumstances. The argument that
such provisions are not narrowly drawn rests on the as-
sumption that some individuals might already know the
information. But if they already know, they can hardly
be harmed by simply receiving duplicative information,
and a concept of ‘‘narrowly drawn’’ that required a state
to tailor its laws for each unique individual would make
that requirement utterly incapable of fulfillment. It would
be impossible for the state to know beforehand which
women know this information and which do not.

* Compare Adams v. U.S. ex rel. McCan, 317 U.S. 269 (1982)
(*“The fundamental right to assistance of counsel may be waived
provided it is done so ‘knowingly and intelligently.” ”) Carnley v.
Cochran, 369 U.S. 506 (1962) (waiver is not to be lightly assumed;
it must not be presumed from a silent record) ; Miranda v. Arizona,
384 U.S. 436 (1966) (circumstantial evidence of waiver will not
suffice). See also Fed. R. Crim. Proc. Rule 11 (waiver of right
to trial by jury may not be accepted by judge unless he is satisfied
that it was made knowingly and intelligently).

VIII.

CONCLUSION

Al " 1
cuifthmhL--c;m:t should 1'U\-’L%1'='-}L'. the decision of the Sixth Cir-
Sen, which mcorrectl_y decided the issue of informed con
ViSiznz;nc]ln il:?-u]id e'xp%mitly rule that informed consent pro-
et st be .1ev1ewed under the rational basis stan-
tiona.J .Be jagzzv;;tgns of the Akron ordinance are constitu-

12 . » lhey are reasonably r ity ’s
legitimate interest in promoting }ali?;i?n;? :il: al(l:jlttv ;
and Volu_ntar}' decision. This Court shoulr,I te 1(: lgm'lt
o.pp?ortumty to explicitly state that informed .e,on:1 w\e tl.“""
visions must be reviewed under a rational basis btt(::: e
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APPENDIX

ABORTION INFORMED CONSENT LAWS
STATE-BY-STATE
Delaware

Del. Code Ann. tit. 24 §1794 (Supp. 1980).

Consent prior to termination of human pregnancy.

(a) No abortion may be performed unless the
Wwoman submitting to the abortion first gives her writ-
ten consent to the abortion stating that she freely and
voluntarily consents to the abortion and that she has
received a full explanation of the abortion procedure
and effects, including, but not limited to, the following :

(1) The abortion procedure to be utilized.

(2) The probable effects of the abortion pro-
cedure on the woman, including the effects on her
child-bearing ability and effects on possible future
pregnancies.

(3) The facts of fetal development as of the
time the proposed abortion i1s to be performed.

(4) The risks attendant to the procedure.

(5) An explanation of the reasonable alterna-
tives to abortion and of the reasonable alterna-
tive procedures or methods of abortion.

(b) No abortion may be performed on a woman
within 24 hours after giving written consent pur-
suant to subsection (a) of this seetion unless, in the
opinion of her treating physician, an emergency situa-
tion presenting substantial danger to the life of the
woman exists.
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In the event a woman’s treating physician deter-
mines an abortion is necessary because an emergency
situation presenting substantial danger to the life of
the woman existed and such woman is unable to give
her consent to an abortion, an abortion may be per-
formed on such woman. (62 Del.Laws, c. 171, § 1.)

2. Florida
Fla. Stat. 390.025(2) (Supp. 1981).

(2)An abortion referral or counseling agency, be-
fore making a referral or aiding a person in obtaining
an abortion, shall furnish such person with a full and
detailed explanation of abortion, including the effects
of and alternatives to abortion. If the person advised
is a minor, a good faith effort shall be made by the
referral or counseling agency to furnish such infor-
mation to the parents or guardian of the minor . No
abortion referral or counseling agency shall cha:ge or
accept any fee, kickback, or compensation of any 1.ature
from a physician, hospital, clinic, or other medical
facility for referring a person thereto for an abortion.

3. Idaho
Idaho Code 18-609 (I) (Supp. 1982).

Physicians and hospitals not to incur cwil liability—
Consent to abortion—N otice.—(1) Any physician
may perform an abortion not prohibited by this act
and any hospital may provide facilities for such pro-
cedures without, in the absence of actual negligence,
Ineurring civil liability therefor to any person, inelud-
ing but not limited to the pregnant woman and the pro-
spective father of the fetus to have been born in the
absence of abortion, if consent for such abortion has
been duly given by the pregnant woman and, if she be

App. 3

a married person at the time of conception or at any
time during the pregnancy, and that fact is actually
known by the Dbhysician, and if the said husband has
not abandoned her, then by the said husband as well ;
provided that, in obtaining a valid consent for the per-
formance of sueh an abortion, the physician shall not
be required to possess or claim special expertise bhut
shall, nonetheless, and in his best judgment, advige

garding such matters as possible emotional or psycho-
logical consequences of the abortion, the probable
health or characteristies of the child otherwige to be
born of such pregnancy, the likelihood of such woman
becoming pregnant again or of the husbhand or pro-
spective father again fathering a child, and provided
further, if the abortion be within the provisions of

cedu.res and shall be determined in consideration of
the interests, wishes and welfare of the pregnant
patient.

4. Illinois

Tl Rev. Stat. ch. 38, 81.23.9 (1981).

S 3.2, Informer Consent. (A) No abortion shall be
performed except with the voluntary and informed
consent of the woman upon whom the abortion ig to
be performed.

(1) Consent to ap abortion is voluntary and in-
formed if and only if:

(a) The woman is provided, at some time be.
fore the abortion, with gz true copy of her pbreg-
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nancy test result by the physician who is to per-
form the abortion and the woman is provided, at
least 24 hours before the abortion, with the fol-
lowing information by the physician who is to
perform the abortion:

(i) The name of the physician who will
perform the abortion,

(ii) The particular medical risks associ-
ated with the particular abortion procedure
to be employed,

(ili) The probable gestational age of the
fetus at the time the abortion is to be per-
formed, and

(iv) The printed information preseribed
in Section 3.5 of this Law, and

(b) Prior to submitting to the abortiqn, but sb‘gse-
quent to receiving the information prescribed by p'.am-
graph (A)(1)(a) of Section 3.2, the Woman_certlﬁes
in writing that she has received that informatwn. fror.n
the physician at least 24 hours before the' abortion is
to be performed, that she understands it, ichat she
consents to the abortion, and that her consent is volun-
tary and not the result of coercion.

(B) Ezxceptions.

(1) Waiver of waiting period. The requirement
of paragraph (A)(1)(a) of Section 3.2 thaﬁf at least' 24
hours elapse between the provision of the 1nf(?rmat10n
preseribed and the performance of the abortion shall
not apply when, in the medical judgment of the attend-
ing physician based on the particular facts of the czjtse
before him, there exists a medical emergency which

— e e e

App.5

- warrants nullification of the 24 hour waiting period. In

such a case, the physician shall describe the basis of
his medical judgment that such an emergency exists on
a form preseribed by the Department ag required by
Section 10 of this Law.

(2) Limitation of Informed Consent Requirements.
Paragraph (A) of Section 3.2 shall not apply when, in
the medical judgment of the attending physician based
on the particular facts of the case before him, there
exists a medical emergency which warrants nullifica-
tion of the requirements that the woman be provided
with the information preseribed by paragraph (A)(1)
(a) of Section 3.2 and that the woman certify her con-
sent as prescribed by paragraph (A) (1) (b) of Section
3.2. In such a case, the physician shall deseribe the basis
of his medical judgment that such an emergency exists
on a form preseribed by the Department as required
by Section 10 of this Law and, if the woman survives
the abortion, the physician shall subsequently inform
her of the mediecal indications for his Judgment that a
medical emergency existed and of the particular medi-
cal risks associated with the particular abortion proce-
dure employed the symptoms of which might become
manifest in the future.

(C) Penalty. Any person who intentionally, know-
ingly or recklessly violates the requirements of Section
3.2 commits a Class B misdemeanor. Failure to pro-
vide the woman with information pursuant to the re-
quirements of Section 3.2 is prima facie evidence of
failure to obtain informed consent in appropriate civil
actions. The law of this State shall not be construed
to preclude award of exemplary damages in any appro-
priate civil action relevant to violations of Section 3.2.
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Nothing in Section 3.2 shall be construed to limit the
common law rights of the woman to secure informed
consent to any form of medical treatment, including

abortion.

§ 3.5. Printed Information. The Department shall,
within 60 days after Section 3.5 becomes law, cause to
be published printed materials that may be easily com-
prehended in all languages used by significant portions
of the population of this State:

(1) Materials designed to inform concerned persons
of public and private agencies and services available
to assist a woman through pregnancy, upon childbirth
and while the child is dependent, including reputable
adoption agencies. Such materials shall include a com-
prehensive list of the agencies available and a deserip-
tion of the manner in which they might be chicaeted,
and "

(2) Materials designed to inform concerned persois
of the probable anatomical and physiological charac-
teristics of the fetus at the various gestational ages at
which abortion might be performed, including any rele-
vant information on the possibility of fetal survival.
The following paragraph shall appear at the end of
the materials required under this paragraph (2) of
Section 3.5:

The State of Illinois wants you to know that in its
view the child you are carrying is a living human being
whose life should be preserved. Illinois strongly en-
courages you not to have an abortion but to go through
to childbirth. You are being given a list of agencies
and services which can help you to continue the preg-
nancy, and assist you and your child after your child
is born, whether you choose to keep your child or to

5.

““The Kentucky Abortion A
‘! ct of 1982 7
Ky. Acts 311.4. 82’
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ptlace her or him for adoption. The State of Illinois
; rongly .encourages you to contact some of them be-
ore making a final decision about abortion.

\ 5Tlf materials required by paragraph 2 of Section
-0 shall occupy no more than 3 sheets of 814 by 117

paper, and shall be printed in g tv-
to be clearly legible. & typeface large enough

(3) Nothing in Section 3.5 shall be construed to limit

the right of the physician or of bersonnel associated

w1th. him to express to the woman their own views con

. The materialg required
under Section 3.5 shall be available at no cost fr(?mli‘}ie

Department u .
pon request and in appropriate
to any person, facility or hospital. P number

Kentucky

March 17, 1982,

(1) Consent to an

abortion i i
formed if and only if: © vomary and i

ab(az. The.woman 1s provided, at some time before the
ortion, with a true copy of her pregnancy test
sult, .1f such test has been employed, by the ph sic're-
who is jco perform the abortion or his aventpaid ;in
\Yoman‘ls brovided, at least two hours be-f?)re the ab *e
tlon,.wmh the following information by the h s?‘ o
who is to perform the abortion or his agent: i
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(i) The name of the physician who will perform
the abortion, |

(ii) The particular medical risks associated :;Vlth
the particular abortion procedure to be employe . 11111
the medieal judgment of the phyS1c.1an based on the
particular facts of the case before him,

(iii) The probable gestational age of the fetus at
the time the abortion is to be performed,

(iv) 'The printed information prescribed in Section
5(1) of this Act, and

(v) The fact that the information prescrib.ed by
Section 5(2) of this Aect is available to her if she
should ask to view it, and

(b) Prior to submitting to the aborti(?n, but\su:bse-
quent to receiving the information preseribed byﬁp\ar.a-
graph (A) (1) (a) of Section 4 the woman ce:rtl ;S\m\
writing that she has received that 1n-f0rmat10n. rom
the physician at least two hours before. the abortion is
to be performed, that she understands it, tpat she con-
sents to the abortion, and that her consent is voluntary
and not the result of coercion.

(B) Exceptions.

(1) Waiver of waiting period. The requirement of
Section 4 (A) (1) (a) of Section 3.2 that ?,t least t.wo
hours elapse between the provision of the mfov.rmatmg
preseribed and the performance of the abortion ari
the requirement of Section (A) (1) (b) shalll.not apply
when, in the medical judgment of the attending physi-
cian based on the particular facts of the. case befoie
him, there exists a medical emergejncy w@ch warran ls
nullification of the two hour waiting peirod. In such
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a case, the physician shall describe the basis of his
medical judgment that such an eémergency exists on a

form preseribed by the Department as required by
Section 8 of this Aect.

(2) Limitation of Informed Consent Requirements,
Section 4(A) shall not apply when, in the medical judg-
ment of the attending physician based on the particu-
lar facts of the case before him, there exists a medical
emergency which warrants nullification of the require-
ments that the woman be provided with the informa-
tion preseribed by Section 4 (A) (1) (a) and that the
woman certify her consent ag prescribed by Seection 4
(1) (b). In such 3 case, the physician shall describe
the basis of his medical judgment that such an emer-
gency exists on a form prescribed by the Department
as required by Section 8 of this Act and, if the woman
survives the abortion, the physician shall subsequently
inform her of the medical indications for his Judgment
that a medical émergency existed and of the particular
medical risks associated with the partienlar abortion
procedure employed the symptoms of which might be-
come manifest in the future,

““The Kentucky Abortion Act of 1982,°" March 17, 1982,
Ky. Acts 311.5.

Printed Information, The Department for Human
Resources shall, within 60 days after Section 4 becomes
law, cause to be published printed materials that may
be easily comprehended in a]l languages used by signifi-
cant portions of the population of this Commonwealth.

(1) Materials designed to inform concerned persons
of public and private agencies and services available
to assist a woman through pregnancy, upon childbirth
and while the child ig dependent, including reputable
adoption agencies. Such materials shall include a com-
prehensive list of the agencies available, the services




La.
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they offer, and a description of the manner in which
they might be contacted. Such materials shall include
the following paragraph:

““There are many public and private agencies willing
and able to help you to carry your child to term, and
assist you and your child after your child is born,
whether you choose to keep your child or to place her
or him for adoption. The Commonwealth of Kentucky
strongly urges you to contact them before making a
final decision about abortion,’’ and

(2) Materials designed to inform concerned persons
of the probable anatomical and physiological charac-
teristics of the fetus at the various gestational ages at
which abortion might be performed, including any rele-
vant information on the possibility of fetal survival.
The materials shall be scientifically objective and shall
not be prejudicial. o

(2) Nothing in Secion 5 shall be construed to limit
the right of the physician or of personnel associated
with him to express to the woman their own views con-
cerning the validity or importance of the materials pre-
seribed by Section 5. The materials required under
Section 5 shall be available at no cost from the Depart-
ment for Human Resources upon request and in ap-
propriate number to any person, facility or hospital.
Distribution of the printed materials of Section 5 pur-
suant to Section 4 of this Act shall not be required
until or unless they are made available.

Louisiana
Rev. Stat. Ann. §40:1299.35.6 (West Supp. 1981).
A. No abortion shall be performed or induced with-

out the informed, written consent of the pregnant
woman, given freely and without coercion.

B. 1In order to insure that the pregnant woman is
ahle to o1ve her informed congent. the attendine nhvei-

s I S —
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cian, prior to performing or inducing the abortion
shall orally inform the pregnant woman of the facts,
set forth in this Subsection and shall require the signa-
ture of the woman on a consent form wherein she ac-
knowledges that she has been informed:

(1? That, according to the best judgment of the at-
tending physician, she is pregnant.

(2) Of the number of weeks which have elapsed from
the probable time of the conception of the unborn child
b.ased on the information provided by her as to the’
time of her last menstural period or based upon a

history, physical examination, and appropriate labora-
tory tests.

(3) Of the anatomical and physiological development
.of the particular unborn child at the time the abortion
1s to be performed or induced, according to the best
medical judgment of the attending physician.

(4) That the unborn child ig viable, or not viable,

fzccording to the best medical Judgment of the attend-
Ing physician.

(5) Of the type of method or technique which will
be utilized in the abortion, the means of effectuating
the method or technique, and the medical risks and
consequences of the method or technique to be utilized.

(6.) That numerous public and private agencies and
services are available to assist her during pregnancy
and after the birth of her child, if she chooses not to
have the abortion, whether she wishes to keep her child
or place him or her for adoption, and that her physi-

c1an-W1ll provide her with a list of such agencies and
services.
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(7) That locations of public mental health agencies
shall be available to the patient if and when pest-
partum psychological damage requires professional at-
tention.

C. At the same time the attending physician pro-
vides the information required by Subsection B of this
Section, he shall, at least orally, inform the pregnant
woman of the particular risks associated with her own
pregnancy and the abortion technique to be employed,
including providing her, at a minimum, with a general
deseription of the medical instructions to be followed
after the abortion in order to insure her safe recovery,
and, in addition, shall provide her with such other in-
formation as in his own medical judgment is relevant
to her decision as to whether to have an abortion or

to carry her pregnancy to term.

D. The attending physician performing or inducing
the abortion shall provide the pregnant woman with a
copy of the consent form signed by her in accordance
with Subsection B of this Section.

Maine

Me. Rev. Stat. Ann. tit. 22, §1599 (Supp. 1981).

1. Consent by the woman. No physician shall per-
form an abortion unless, prior to the performance, the
attending physician certifies in writing that the woman
gave her informed written consent freely and without
coercion. He shall also certify that, not less than 48
hours prior to her consent, he informed the woman of
the information contained in subsection 2. He shall
further certify in writing the pregnant woman’s age
based upon proof of age offered by her.

—— e
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2. Informed consent. In order to insure that the
consen.t for an abortion ig truly informed consent, the
attendl.ng Physician shall inform the woman in a man-
ner which, in his professional judgment, is not mislead-
g and which will be understood by the i

atient
least the following : Y panenl of at

A. According to his best Judgment she is preg-
nant;

B. que number of weeks elapsed from the prob-
able time of the conception ;

C. The particular risks associated with her own
pregnancy and the abortion technique to be per-
formed; and

D. Alternatives to abortion such as childbirth
and adoption and information concerning public
ar.ld private agencies that will provide the woman
with economic and other assistance to carry the
fetus to term, including, if the woman so requests,

a list of these agencies and the services available
from each.

3.. Ezception. The 48-hour period required in sub-
seotl.on 1 shall not be required if an abortion is im-
mediately necessary to preserve the life or health of
the pregnant women.

8. Maryland
Md. Ann. Code art. 43, §138 (1980).

Information to be provided before abortion,

(a) Before a physician performs an abortion the
woman undergoing the procedure shall be advised of:
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. a]
(1) The extent to which financial and o’cher1 Igaﬁi,l:fy
assistance to carry the pregnancy to a normal de
is available; .

2) The extent to which financial and otyer m%.llte;*;:%
asiistance to raise and support her child is available;
and |

(3) The extent to which assistance fI‘OII.I hcens;d aSI;dSl
regulated adoption agencies is available if she choo:
not to keep the baby. -

b) The Department of Human Resources 1\1{n o

( tion with the Department of He.alth and ilr; ”
geraene shall annually prepare, perlodu.zallty :furcés,

Zigl ublish a list of federal, State, and private sources

alfl tlI:e types and extent of assistance referre
0 7

bsection (a), and shall distribute this published~n-_
su ,

. . cians’ offices,
formation to all hospitals, clinics, physwlanfs ;i:i;
a(;d other facilities where abortions are performed.

(¢) The signing of a document by a personllseei;alzzﬁlg_
an abortion indicating that she l%as been cm:inie ed con
ing the published information referr.e_ 0 » s
cection b) shall be evidence that the requisite infor :
S'eCtlona(s giffen to the person. The signed documen
lefalil vl;recome part of the medical record.

(d) This section does not apply than 1‘fslsn :j;:;if.}d,
by the attending physician that abortion 1
to save the life of the pregnant woman. o
(e) Any person who willfully v1.01ates the p;;ﬁl:;on
of subsection (a), is guilty of a Irusdemeani(:)l:an oy
conviction is subject to a fine of not more

App. 15

9. Massachusetts

Mass. Ann, Laws ch, 112, §128 (Michie/Law, Co-op. Supp.
1982).

Informed Consent of Mother for Abortion; Consent of
Parents or Guardian or Court Order for Abortion if
Mother is Less Than Eighteen

No physician may perform an abortion upon a preg-
nant woman without first obtaining her written in-
formed consent, The commissioner of public health
shall prescribe 2 form for physicians to use in obtain-
ing such consent, This form sha]l be written in a man-
ner designed to permit a person unfamiliar with medj.
cal terminology to understand itg purpose and content,
and shall include the following information: g descrip-
tion of the stage of development of the unborn child;
the type of procedure which the physician intends to
use to perform the abortion; and the possible compli-
cations associated with the use of the brocedure and
with the performance of the abortion itself ; the availa-
bility of alternatives to abortion; and g statement that,

the denial of public assistance. A pregnant woman geek-
ing an abortion shall sign the consent form described
above at least twenty-four hours in advance of the
time for which the abortion is scheduled, except in an
fmergency requiring immediate action. She shall then

shall maintain it in his files and destroy it seven years
after the date upon which the abortion ig performed,

The said consent form’ and any other forms, tran-
seript of evidence, or written findings and conelusions
of a court, shall be confidential ang may not be released
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to any person except by the pregnant woman’s written
informed consent or by a proper judicial order, other
than to the pregnant woman herself, to whom such
documents relate, the operating physician, or any per-
son whose consent is required pursuant to this section,
or under the law. If a pregnant woman is less than
eighteen years of age and has not married, a physician
shall not perform an abortion upon her unless he first
obtains both the consent of the pregnant woman and
that of her parents, except as hereinafter provided.
In deciding whether to grant such consent, a pregnant
woman’s parents shall consider only their child’s best
interests. If one of the pregnant woman’s parents has
died or is unavailable to the physician within a reason-
able time and in a reasonable manner, consent of the
remaining parent shall be sufficient. If both parents.
have died or are otherwise unavailable to the physician
within a reasonable time and in a reasonable manner,
consent of the pregnant woman’s guardian or guardi-
ans shall be sufficient. If the pregnant woman’s parents
are divorced, consent of the parent having custody shall
be sufficient. If a pregnant woman less than eighteen
years of age has not married and if one or both of her
parents or guardians refuse to consent to the perfor-
mance of an abortion, or if she elects not to seek the
consent of one or both of her parents or guardians, a
judge of the superior court department of the trial
court shall, upon petition, or motion, and after an ap-
propriate hearing, authorize a physician to perform
the abortion if said judge determines that the pregnant
woman is mature and eapable of giving informed con-
sent to the proposed abortion or, if said judge deter-
mines that she is not mature, that the performance of
an abortion upon her would be in her best interests.

|
|
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A pregna.nt woman less than eighteen years of
may participate in proceedings in the superior coag:
department of the trial court on her own behalf m;i
the court may appoint a guardian ad litem for her, ;‘I}i
court shall, however, advise her that she has a n h(:
to eo'urt appointed counsel, and shall, upon her requfst.
provu.le her with sueh counsel. Proceedings in t'-he,
supt?nor court department of the trial court under thi
section shall be confidential and shall be given llj
precedence over other pending matters that the czllllj‘t
inay 1:evach a decis?on promptly and withont delay so as
to serve the best interests of the pregnant woman, A
Judge of the superior court department of the t" 1
court ?vho conducts proceedings under this section shnéil
make in writing specific factual findings and legal coan-

-~ clusions supporting his decision and shall order a rec.

ord of the evidence to be maint

. ained includi i
findings and coneclusions, e

; N;)thing in this section is intended to abolish or
1:;lml any corr%mon law rights of persons other than
ose whose rights it governs for the purp

CIVII. action or any action for injunctive r
section twelve,

ose of any
elief under

10. Minnesota

Minn. Stat. Ann. §145.412(1) (4) (West. Supp. 1981).

It Is]ilall be unla.wful to wilfully perform an abortion
IJ:[I-'] ess the abortion is performed | - . with the consent
0 t]he w'oman- submitting to the abortion after a full
explanation of the procedure and effect of the abortion
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11. Missouri
Mo. Ann. Stat, §188.039 (Vernon Supp. 1982).

Consent, form, content—coercion prohibited—woman
to be wnformed of certain facts, when

1. No physician shall perform an abortion unless,
prior to such abortion, the physician certifies in writ-
ing that the woman gave her informed consent, freely
and without coercion, after the attending physician had
informed her of the information contained in subsec-
tion 2 of this section not less than forty-eight hours
prior to her consent to the abortion, and shall further
certify in writing the pregnant woman’s age, based
upon proof of age offered by her.

2. In order to insure that the consent for an abor-
tion is truly informed consent, no abortion shall be
performed or induced upon a pregnant woman unless
she has signed a consent form that shall be supplied
by the state division of health, acknowledging that she
and, if she is a minor, her parent or legal guardian or
person standing in loco parentis have been informed by
the attending physician of the following facts:

(1) That according to the best medical judgment of
her attending physician she is pregnant;

(2) The number of weeks elapsed from the probable
time of conception of her unborn child, based upon the
information provided by her as to the time of her last
menstrual period and after a history and physical ex-
amination and appropriate laboratory tests;

(3) The probable anatomical and physiologieal char-
acteristics of the unborn child at the time the abortion
is to be performed;

12.
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(4) Tj-bc immediate and long-term physical dangers
of -ab-ortlon and psychological trauma resulting from
a‘})ortlon and any increased incidence of premature
births, tubal pregnancies and stillbirths following abor-

tion;

(5) The particular risks associated with the abor-

tion technique to be used ;

(6) .Alternatives to abortion shall be given by the
attending physician, including a list of public and pri-
vate agencies and services that will assist her during
her pregnancy and after the birth of her child.

3. The physician may inform the woman of any
other material facts or opinions, y
nation of the above information
of his best medieal judgment, is
to allow the woman to give her
the proposed abortion,

nature and consequences

or provide any expla-
which, in the exercise
reasonably necessary
informed consent to
with full knowledge of its

Montana

Mont. Code Anii. $50-20-104(3) (1981).

Definicions. As used in this
g Ohna ter, t -
definitions apply: p he following

-+ (3) ““Informed consent’’ means voluntary con-
s_ent ’fo an abortion by the woman upon whom the abor-
tion is to be performed only after full disclosure to

her by the physician who is to perform the abortion of

such of the following information as is reasonably

chaz:ge:{ble to the knowledge of the physician in his
professional capacity :
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(a) the stage of development of the fetus, the method
of abortion to be utilized, and the effects of such abor-
tion method upon the fetus;

(b) the physical and psychological effects of abor-
tion; and

(c) available alternatives to abortion, including child-
birth and adoption.

Mont. Code Ann. §50-20-106 (1981).

Consent to abortion. (1) No abortion may be per-
formed upon any woman in the absence of informed

consent.

(2) Informed consent may be evidenped by a written
statement in a form prescribed by the department and
signed by the physician and the woman upon v.v}.lom the
abortion is to be performed in which the physician cer-
tifies that he has made the full disclosure provided in
50-20-104(3) and in which the woman upon whom the
abortion is to be performed acknowledges that the
above disclosures have been made to her and that she
voluntarily consents to the abortion.

(3) The above informed consent or consent is 1.10t
required if a licensed physician certifies the abortion
is necessary to preserve the life of the mother.

(4) No executive officer, administrative agency, or
public employee of the state or of any local gov.el.“nmen-
tal body has power to issue any order requiring an
abortion or shall coerce any woman to have an abor-
tion, nor shall any person coerce any woman to have
an abortion.

(5) Violation of subsections (1) and_ (4) of this sec-
tion is a misdemeanor.
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13. Nebraska
Neb. Rev. Stat, §28-326 (1981).

Definitions :

- - - (8) Informed consent shall mean a written
statement, voluntarily entered into by the person upon
whom an abortion is to be performed, whereby she
specifically consents to such abortion. Such consent
shall be deemed to be an informed consent only if it
affirmatively appears in the written statement that the
person upon whom the abortion is to be performed has
been advised (a) of the reasonably possible medical
and mental consequences resulting from an abortion,
pregnancy, and childbirth, (b) of possible alternatives
to abortion, including childbirth and adoption and in-
cluding that there are agencies and services available
to assist her to carry her pregnancy to a natural term,
and (c) of the abortion procedures to be used. Such
statement shall bear the signature of the person upon
whom the abortion is to be performed and be signed
by the attending vkjsician.

Neb. Rev. Stat. §28-327 (1981).

Abortion; informed consent required; waiting period;
exception. No abortion shall be performed on any
woman in the absence of an informed consent, except
that an abortion may be performed if, in the sound
medical judgment of the physician, an emergency pre-
sents imminent peril that substantially endangers the
life of the woman and the woman is unable to give in-
formed consent.

No abortion shall be performed on any woman with-
out the passing of at least forty-eight hours between
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the expression of informed consent and the actual per-
formance of the abortion unless, in the sound medical
judgment of the physician, an emergency situation
exists,

14. Nevada
Nev. Rev. Stat. §442.253 (1981).

Requirements for informed consent.

1. The attending physician shall accurately and in
a manner which is reasonably likely to be understood
by the pregnant woman:

(a) Explain that in his professional judgment, sl.w
is pregnant and a copy of her pregnancy test is avail-
able to her.

(b) Inform her of the number of weeks which have
elapsed from the probable time of conception.

(¢) Explain any known immediate and long-term
physical or psychological dangers resulting from abor-
tion including an increase in the incidence of premature
births, tubal pregnancies and stillbirths.

(d) Explain the general nature and the extent of
the particular risks associated with her pregnancy.

(e) Describe the medical procedure to be used.

(f) Present any alternatives to abortion including
a list of public and private agencies that provide preg-
nant women with economic and other assistance and
the services provided by each agency.

(g) Explain that if the child is aborted is alive, the
physician has a legal obligation to take all reasonable
steps to preserve the life and health of the child.

e ——  — —

15.
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(h) Present any other material facts which, in his
professional judgment, are necessary to allow the
woman to give her informed consent.

2. If the woman does not understand English, the
form indicating consent must be written in a language
understood by her, or the attending physician shall
certify on the form that the information required to
be given has been presented in such a manner as to be
understandable by her. If an interpreter is used, the
interpreter must be named and reference to this use
must be made on the form for consent,

North Dakota

N.D. Cent. Code §14-02.1-02(5).

Definitions.

. 9. ‘““Informed consent’’ means voluntary consent
to abortion by the woman upon whom the abortion is to
be performed only after ful! disclosure to her by the
physician who is to perform the abortion of as much
of the following inforraation as is reasonably charge-
able to the knowledge of the physician in his profes-
sional capaeity :

a. According to the best judgment of her attending
physician, she is pregnant.

b. The number of weeks elapsed from the probable
time of the conception of her unborn child, based
upon the information provided by her as to the
time of her last menstrual period or based upon
a history and physical examination and appropri-
ate laboratory tests.

c. The probable anatomical and physiologieal char-
acteristics of the unborn child at the time the abor-
tion is to be performed.
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d. The immediate and long-term physical dangers of
abortion, psychological trauma resulting from
abortion, sterility and increases in the incidence
of premature births, tubal pregnancies and still-
births in subsequent pregnancies, as compared to
the dangers in carrying the pregnaney to term.

e. The particular risks associated with her own preg-
nancy and the abortion technique to be performed.

f.  Alternatives to abortion such as childbirth and
adoption and information concerning public and
private agencies that will provide the woman with
economic and other assistance and encouragement
to carry her child to term including, if the woman
so requests, a list of the agencies and the services
available from each.

In cases where the fetus may reasonably be ex-
pected to have reached viability and thus be eapa-
ble of surviving outside of her womb, the attending
physician shall inform the woman of the extent to
which he is legally ¢bligated to preserve the life
and health of her viable unborn child during and
after the abortion.

%R

In addition, the physician may inform the woman of
any other material facts or opinions or provide any
explanation of the above information which, in the
exercise of his best medical judgment, is reasonably
necessary to allow the woman to give her informed
consent to the proposed abortion, with full knowledge
of its nature and consequences.

Informed consent shall be evidenced by a written
statement, in the form prescribed by the state depart-
ment of health and approved by the attorney general,

16. Ohio

Ohio Rev. Code Ann. §29'19.12(A) (Page 1982).
No person shal]
the informed co

17.  Oklahoma

perform or induce an abortion without
nsent of the bregnant woman.

. . ons are performed
induced shall advertise or hold itself out as proxfi-dil?;

counseling to pregnant women, unless -

11.. The cou-nseling is done by 3 licensed physician
la 1ienrsed registered nurse or by a person holding afz
east a bachelor’g degree from an accredited college or

university in psycholo imi
o, v &Y or some similarly appropriate

2. The counseling includeg factual information in
, in-

cluding explicit discussion
unborn child; and of the development of the
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3. The counseling includes a thorough discussion
of the alternatives to abortion and the availability of
agencies and services to assist her if she chooses not
to have an abortion.

Pennsylvania

Act of June 15, 1982 Pa. Laws

A. Informed Consent—No abortion shall be per-
formed or induced except with the voluntary and in-
formed consent of the woman upon whom the abortion
is to be performed or induced. Except in the case of
a medical emergency, consent to an abortion is volun-
tary and informed if and only if:

(1) The woman is provided, at least 24 hours before
the abortion, with the following information by the
physician who is to perform the abortion or by the
referring physician but not by the agent or representa-
tive of either;

(i) The name of the physician who will perform
the abortion.

(ii) The fact that there may be detrimental physio-
logical and psychological effects which are not
foreseeable.

(iii) The particular medical risks associated with
the particular abortion procedure to be em-
ployed including, where medically accurate,
the risks of infection, hemorrhage, danger to

subsequent pregnancies and infertility.

(iv) The probable gestational age of the unborn
child at the time the abortion is to be per-
formed.

(v) The medical risks associated with carrying
the child to term.
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(2) The woman is i
nformed, by the physic |
agent, at least 24 hours before the abortfon}i oo

(i) of the fact that medical assistance benefits

may be available for pranatal e pene
ar h .
and neonatal care; e, childbirth

(ii) of the fact that the father is liable io assist in
the support of her child, even in instances

where the father has offered
abortion; red to pay for the

(iii) anfi, that she has the right to review th
prlnte:d materials described in §3208 (relate:ie
to printed information). The physician or
a.gent.shall orally inform the woman that the
mater‘lal describes the unborn child and lists
agencies which offer alternatives to abortion
If t:,he woman chooses to view the material.
copies of them will be furnished to her. lf;
the Woman is unable to read the material
furnished to her, tlie material shall be read
tf) her. If the woman seeks answers to ques-
tions concerning any of the information and

materials, answers shall be provided in her
own language.

(3) .The woman certifies in writing, prior to the
Ebortlon, that 'the information deseribed in (1) and (2)
as been furnished to her, and that she has been in-

formed of her opportunit .
Y to veview the inf :
referred to in paragraph (2). fiormation

(i) ‘l?‘rior to Fhe performance of an abortion the
p }}rs.lclan who is to perform or induce the abo’rtion
or his age-nt receives the copy of the written certifica
tion described by paragraph (3). ~
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B. Ewmergency—Where a medical emergency compels
the performance of an abortion, the Phys‘lcla,ll s-hall
inform the woman, prior to the abortion if possible,
that an aJoortion is necessary to avert her death.

C. Penally—Any physician who violates tﬂhe provi-
sions of this section is guilty of “unprofess1f>1'1a,1 con-
duct’’ and his license for the pra,ctic? of medicine sfnd
surgery shall be subject to suspension or revocatlog
in accordance with procedures provided under the Act
of July 20, 1974, (P.L. 551, No. 190), known as the
““Medical Practice Aect of 1974.” 1-}11y othe'r person
obligated under this chapter to give information relat-
ing to informed consent of a woman before an abo"r-
tion is performed, and who fails to give such m.form:.lj
tion, shall for the first offense be guilty of a sur.rlmaryf
offense and, for each subsequent offense, be guilty o
a misdemeanor of the second degree.

D. Limit on Civil Liability—Any physician who com-
plies with provisions of this se‘ctio'n may not bcf hc?ld
civilly liable to his patient for t:all'ure to obta'm .111-‘
formed consent to the abortion within the mea:ung o}
that term as defined by the Aet of October 15, 1975.

20. Rhode Island
R.I. Gen. Laws §23-4.7-2 (1981).

Required disclosure—In order to ins.ure that the con-
sent of the pregnant woman is truly informed consent,
an abortion shall be performed only affter the Womgn‘
has signed a consent form acknowledgmg that shg hai
been informed by the physician who is to perform the
abortion as follows:

(1) That she is pregnant and a copy of her preg-
nancy test is available to her.
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(2) That the nature of an abortion has been fully
explained, including the probable gestational age of
the fetus at the time the abortion is to be performed.

(3) That the medical o surgical procedure to bhe
used has been explained, to include all medical risks,
both physical and psychological, associated with the
particular abortion procedure to be employed, con-
sistent with good medical practice

(4) That the printed information preseribed in
§23-4.74 is available, if in fact it has been made
available by the department of health.

(8) That the woman be informed of all medical
risks, both physieal and psychological, to herself and
the fetus, associated with the alternative of carrying
the fetus to term, consistent with good medical prac-
tice.

In addition, the physician may inform the woman
of any other material facts or opwions or provide any
explanation of the above information, which in the
exercise of his best medical Judgment, is reasonably
necessary to allow the woman to give her informed
consent to the proposed abortion, with full knowledge
of its nature and consequences.

In cases where the woman does not understand
English, either the consent form shall be written in a
language understood by her, or the physician inform-
ing her shall certify on the consent form that in his
or her opinion, the information required in this sec-
tion has been given in such s manner as to be under-
standable by her; if an interpreter is used, the in-
terpreter shall be named and reference to such use
shall be made on the consent form.
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R.J. Gen. Laws §23-4.7-4 (1981).

Printed information—The department of health shall,
within sixty (60) days after this section becomes law,
cause to be published, printed materials that may he
easily comprehended in all languages used by signif-
icant portions of the population of this state:

(1) Materials designed to inform concerned per-
sons of public and private agencies and serviees avail-
able to assist a woman through pregnancy, upon child-
birth and while the child is dependent, including a
comprehensive list of the agencies available and a
description of the manner in which they might be con-
tacted; and,

(2) Materials designed to inform concerned per-
sons of the probable anatomical and physiological
characteristics of the fetus at the various gestational
ages at which abortion might be performed, including
any relevant information on the possibility of fetal

survival.
21. South Dakota
S.D. Codified Laws Ann. §34-23.\-10 (1977).

Information and counseling required of physicians and
facilities—Alternatiwe solutions. All physicians per-
forming abortions and facilities wherein abortions are
performed shall make available to all women seeking
abortions from them, upon request, information con-
cerning professional social service and counseling serv-
ice agencies in the state which provide a full spectrum
of alternative solutions for problem pregnancies.

S.D. Codified Laws Ann. §34-23-A-10.1 (Supp. 1981).

Statement of imformed consent—Physician’s duties—
Signature—Copies. At least twenty-four hours be-
fore an abortion is scheduled on a woman, unless, in the

|
|
|
|
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best medical Judgment of the attending physician
based upon the particular facts of the casebbefore: hin':
an emergency situation presents imminent perill 'aub-,
s-ta.ntlally endangering the life of {he woman, the .11 7
:;cmtn s}llz'aJJ request that she sign the following st%.;ti-

en i e
ment xx;e;(i’lliczil?.ll be provided by the department of

“Thlls Is to advise you that you have many al-
ternat'lves to abortion. One such alternative is
adoption. Many qualified persons are unable to
adopt because there are not enough children avail
able. If you decide to carry your baby to tern;
and: p{ace it for adoption, financial assistance may
be aval.!able to you. Finanecial assistance may alsz
be. available to you if you decide to keep y(;ur'
child. You may learn more about your choices
and you may apply for benefiis at ——-——————____’

(plafze and telephone numbsr of nearest social
service offices).

(signature of the pregnant woman)’"

. If the woman refuses to sign this statement, the phy-
sielan or his designee shall read the sta,temel’lt to he};
note that faet on the statement, and then sign the’
s‘fateumnt himself. A copy of the statement shall be
given to the woman. . . .

22. Tennessee

Tenn. Code Ann. §39-302 (Supp. 1981).

C‘o%sg@t of pregnant woman required prior to abortion
—Information provided by doctor——IVaiting period—
Pena%ty for wviolation—Requirements napplicable in
certain cases.-(a) an abortion otherwise permitted
by law shall be performed or induced only with the
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informed written consent of the pregnant Womaxii
given freely and without coercion. Such consent sha
be treated as confidential.

(b) In order to insure that a consent for an :ﬂoo];'-
tion is truly informed consent, an abortion sha nlej
performed or induced upon a pregnant woman (c;' 1
after she has been orally informed by h(?r a’gcen 1n::
physician of the following facts and has signed a cond
sent form acknowledging that she has been informe
as follows:

(1) That according to the best judgment of her at-
tending physician she is pregnant.

(2) The number of weeks elapsed from .the ]fmbi
able time of the conception of her unborn chﬂt :.se:c
upon the information provided by her as .to the 1}11ne
of her last menstrual period or after a history, pt y
sical examination, and appropriate laboratory tests.

(3) That if more than twenty-‘four (24) \iveeks hazz
elapsed from the time of concept%ofl, her ch'lld m:ij}ythe
viable, that is, capable of surviving outs1ge 0 ﬁve
womb, and that if such child is prematur('aly o}i‘n all ¢
in the course of an abortion her attendmg. ‘p‘ 2:1011;6
has a legal obligation to take steps to preserve the
and health of the child.

(4) That abortion in a considerable number of
cases constitutes a major surgical procedure.

(5) That numerous public and private% agencies e‘u:rd
services are available to assist her.dur.mg herhpleb:
nancy and after the birth of her child, 1? she ¢ olgses
not to have the abortion, whether she. wishes to ;:lep.
her child or place him or her for ad?ptlon, and th.-at .-e;
physician will provide her with a list of such agencie
and the services available if she so requests.

|

u/————
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(6) Numerous benefits and risks are attendant
cither to continued bregnancy and childbirth or to
abortion depending upon the circumstances that the
patient might fingd herself in. The physician shall ex-
plain these henefits and risks to the best of his ability
and knowledge of the circumstances involved.

(¢) At the same time the attending physician pro-
vides the information required by subsection (b) of
this seetion, he shall inform the bregnant woman of
the particular risks associated with her pregnancy and
childbirth and the abortion or child delivery technique
to be employed, including providing her with at least
a general description of the medical instructions to
be followed subsequent to the abortion or childbirth
in order to insure her safe recovery.

(d) There shall pe a two (2) day waiting period
after the physician provides the required information,
excluding the day on which such information was given
and on the third day following the day such informa-
tion was given, the patient may return to the physician
and sign a consent form.

Any physician who performs an abortion or at-
tempts to perform an abortion in violation of the pro-
visions of thig subsection shall be punished by im-
prisonment in the penitentiary for not less than one
(1) nor more than three (3) years.

Provided, however, that thig subsection (d) shall
not apply when the attending physician, utilizing his
experience, judgment, or professional competence, de-
termines that a two (2) day waiting period or any

waiting period would endanger the life of the pregnant
woman,

This provision shall not relieve the attending phy-
sician of his duty to the pregnant woman to inform her
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of the facts under subsection (b) of this section. Such
determination made by the attending physician shali
be in writing and shall state his medical reasons upon
which he bases his opinion that the waiting period
would endanger the life of the pregnant woman.

(e) The attending physician performing or induc-
ing the abortion shall provide the pregnant woman
with a duplicate copy of the consent form signed by

her.

(f) The attending physician or agency performing
an abortion upon a minor of less than eighteen (18)
years of age shall inform the parents or legal guard-
ians of such minor, or if the whereabouts of the par-
ents cannot be determined and there is no other legal
guardian than the agency or other individual to whom
the child’s custody has been transferred, two (2) days
prior to the operation that an abortion is to be per-
formed upon such minor. Provided, however, the pro-
visions of this section shall in no way be construed
to mean, provide for, or authorize parental objection
to, in any way, prevent or alter the decision of the
minor to proceed with the abortion. Notice shall not
be required if:

(1) The minor is emancipated by marriage; or

(2) The attending physician determines that, in his
best medical judgment, the abortion is necessary to
preserve the life or health of the mother and must
be performed prior to the expiration of the two (2) day
notice period.

(g) The words ‘‘the physician’ and ‘‘the attend-
ing physician’’ as used in this section shall mean any
licensed physician on the service treating the pregnant

woman.
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‘ (h) T}.1e pr.ovisions of this section shall not apply
in tho‘sde situations where an abortion is certified by a
1censed physician as necessary to pr i

ary to preserve th
the pregnant woman. o e e of

Utah

Utah Code Ann. §76-7-305 (1979).

Counsent requirements for abortion. (1) No abortion
ma:y be performed unless a voluntary and informed
written consent is first obtained by the attending phy-

sictan from the woman upon whom the abortion is to
be performed.

.( 2)‘ No (fonsent obtained pursuant to the provisions
of this section shall be considered voluntary and in-
formed unless the attending physician has informed

the woman upon who i i
o p m the abortion is to be per-

( a). Of the names and addresses of two licensed
adoption agencies in the state of Utah and the services
that can be performed by those agencies,

. and nonagen-
¢y adoption may be legally arvanged; .

and

(b) Of the details of development of unborn chil-
dren and abortion procedures, including any forsee
able complications, risks, and the nature of the ost_
operative recuperation period; and o

(¢) Of any other factors he deems relevant to a
voluntary and informed consent.

Utah Code Ann. §76-7-305.5 (Supp. 1981).

Information to be Jurnished to
t}(i abortion—FEzceptions. (1) In order to insure that
the consent to an abortion is truly informed consent
the department of health shall cause to be published’

pregnant woman prior
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easily comprehended printed materials to be made
available at no cost to any person upon request and
which shall contain the following:

(a) Descriptions of the services available to assist
a woman through pregnancy, at childbirth, and while
the child is dependent, including adoption services,
a comprehensive list of the names, addresses, and tele-
phone numbers of public and private agencies that
provide such services and financial aid available;

(b) Descriptions of the physical characteristics of
a normal unborn child, described at two-week intervals,
beginning with the fourth week and ending with the
twenty-fourth week of development, accompanied by
scientifically verified photographs of an unborn child
during such stages of development. The descriptions
shall include information about physiological and
anatomical characteristics, brain and heart function,
and the presence of external members and internal
organs during the applicable stages of development;

and

(¢) Descriptions of abortion procedures used in
current medical practice at the various stages of
growth of the unborn child including, (sic) the surgical
procedure to be used and any reasonably foreseeable
complications and risks to the mother, including those
related to subsequent childbearing.

(2) No abortion shall be performed unless, prior
to the abortion, the attending physician certifies in
writing that the materials referred to in subsection
(1) of this section have been provided to the woman,
if possible, at least 24 hours before performance of

the abortion.
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(3) This section i napplicable to
the department certifies in w

referred to in subsection (1)
able.

c2 an abortion if
riting that the materials
are not presently avail-

If any provision of this section is invalidated by a

.court, it shall not affect the v
1ts provisions.

alidity of the balance of

i} (4)d When due t.o‘ a serious medical emergency
71!5:;35 —oe,s not perm.lt compliance with subsection 76—’
-9(2), the provisions of that subseetion shal] not

apply.
24, Virginia
Va. Code. 18.2-76 (1982).

Informed consent required.—Before
abortion or inducing any miscarriag.

performing any
g¢ or terminating

;8132regnancy as provided for in §§ 18.2-72, 18.2-73 o
.2-74, the physician shal] obtain the informed written

consent of the pregnant w
such woman shall be incompe

oman; provided, however, if

tent as adjudicated by

any court of competent Jurisdietion or if the physician

knows or has good reason to believe t

hat such woman

18 1necompetent as adjudicated by a court of competent

Jurisdiction, the

n only after permission is given in

W it r & 3 3

riting by a parent, guardian, committee, or other
person standing in loco parentis to such incompetent
may the physician perform such abortion or other-

wise terminate the pregnancy.

The physician shall inform the bregnant woman of
the néture.of the proposed procedure to bhe utilizedl; O&
.the l'lSkSS, if any, in her particular case to her healI;h
In terminating or continuing the bregnancy. (Code

1950, § 18.1-62.1; 1970, c. 508,
14, 15; 1979, . 250.)

1972, c. 823; 1975, cc.




