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INTEREST OF THE AMICI CURIAE

Amici Curiae consist of sixteen Democratic and Republican

members of both chambers of the General Assembly, including Senator
Kelly and Representative Pullen, the sponsors of House Bill 3262
and Senate Bill 1942, the legislation which became the Illinois
fetal homicide statute, codified at Il1l. Rev. Stat. ch. 38, §9-1.2.

All amici support, and many spoke in favor of and voted for, the

legislation at issue in this appeal. The disposition of this
appeal will directly, and perhaps permanently affect the
constitutional authority of the General Assembly to legislate sound

public policy on the issue of protecting unborn children outside

the context of abortion.

Illinois fetal homicide statutes,

Likewise,

the invalidation of the

if successful, will directly, and

perhaps permanently, affect their ability to represent their

constituents in the Illinois General Assembly.

Senators

Forest Etheredge (R-21st)
George Hudson (R-41st)
Jeremiah Joyce (D-14th)
Doris Karpiel (R-25th)
Richard Kelly (D-39th)

Representatives

Dan Cronin (R-40th)
Deloris Doederlein (R-65th)
Monroe Flinn (D-114th)
Charles Hartke (D-107th)
Thomas McCracken (R-81st)
Andrew McGann (D-29th)
Myron Olson (R-70th)
Bernard Pedersen (R-54th)
Edward Petka (R-82nd)
Penny Pullen (R-55th)
James Stange (R-44th)



SUMMARY OF ARGUMENT

The Defendant-Appellant (Campos) challenges the well-~settled
authority of the General Assembly to protect unborn children from
the non-consensual assaults of third parties. As the Illinois
Supreme Court has clearly stated, because Illinois is a code state,
it is exclusively the prerogative of the General Assembly to define
crimes. And where, as here, the Illinois General Assembly has a
substantial and legitimate interest in protecting unborn children
in the non-abortion context, the state may define as criminal the
unconsented assault of a third party whose actions kill the unborn
child.

This case does not draw into question the legal status of
abortion. The right to obtain an abortion, announced in Roe v.
Wade, 410 U.S. 113 (1973), is not at issue. In fact, consensual
abortions are specifically excluded from the scope of the Illinois
fetal homicide statute.' The legislative history of the fetal
homicide statute makes clear that the purpose for the law was to

eliminate a loophole in Illinois criminal law that left pre-viable

! Ill. Rev. Stat. Ch. 38, §9-1.2 (c) provides:

This Section shall not apply to acts which cause the
death of an unborn child if those acts were committed
during an abortion, as defined in Section 2 of the
Illinois Abortion Law of 1975, as amended, to which the
Pregnant woman has consented. This Section shall not
apply to acts which were committed pursuant to usual and
Customary standards of medical practice during diagnostic
testing or therapeutic treatment.

The statute is attached as Appendix A.

2



unborn children in the state unprotected from the non-consensual
murderous acts of a third party. The statute is directly related
to this legitimate state interest; as this appeal and the other
prosecutions under the statute demonstrate, the statute is having
its intended effect.?

Consensual abortion, which is currently constitutionally
protected, and a third party's assault upon a pregnant woman which
results in her unborn child's death, are legally distinguishable.
State and federal courts which have reviewed fetal homicide
statutes have appropriately recognized this. Contrary to the gloss
pPlaced on the statute by Campos and his amicus curiae, the ACLU,
the Illinois fetal homicide law does not assert the Fourteenth
Amendment "personhood" of the unborn. This attempt to bootstrap
abortion jurisprudence into this context -- the homicide of an
unborn child -- creates nothing more than self-serving confusion
and fails to provide this court with any useful guidance.

Roe v. Wade has no relevance whatsoever to Illinois' attempt

to protect unborn human life, unless such attempts limit access to
abortion. The United States Supreme Court has upheld a state law
including a statement that "the life of each human life begins at

conception." Webster v. Reproductive Health Services, 109 S. Ct.

2 People v. Allong, No. CR (Cook County Cir. Ct.
)¢ People v. Belan er, No. 86 CF 2234-03 (DuPage County Cir.
Ct., July 10, 1987); People v. Anthony Dunn, No. 88 CR 18022 (Cook
County Cir. Ct. __ ); People v. James Kuchen, No. 87 CR 4317 (Cook

County Cir. Ct., Sept. 22, 1988); People v. William Phillips, No.

89 CR (Cook County cir. ct. May  1989); People v. Lawrence
Wisniewski, No. 87 CR 5492 (Cook County Cir. ct. ).

3



3040 (1989). The Illinois Supreme Court has also stated that it
is within the province of the General Assembly to "specifically
include the unborn within the potential victims of homicide."

People v. Greer, 79 Ill.2d. 103, 116, 402 N.E.2d4 203, 209 (1980).

Indeed, in People v. Shum, 117 I11l.2d 317, 512 N.E.2d 1183 (1987),
the Illinois Supreme Court upheld the Illinois feticide statute
against the same constitutional challenges asserted before this
court. State and federal courts which have addressed challenges

to state fetal homicide laws based on Roe v. Wade have rejected

them.

The unambiguous statements from the highest courts of Illinois
and of the United States flatly reject the arguments raised in this
challenge to the Illinois fetal homicide statute. As the Illinois

Supreme Court recognized in Greer, it is the duty of this court to

defer to the Illinois General Assembly as it exercises its
legislative prerogative. Accordingly, Campos' challenge to the
Illincis fetal homicide statute should be rejected and the

constitutionality of statute should be upheld.

ARGUMENT
I. THE ILLINOIS FETAL HOMICIDE STATUTE ADVANCES THE STATE'S
LEGITIMATE INTEREST IN PROTECTING UNBORN CHILDREN, OUTSIDE OF

THE CONTEXT OF ABORTION, FROM THE NON-CONSENSUAL LETHAL
ASSAULT OF THIRD PARTIES.

The legitimacy of the state's purpose in enacting the fetal
homicide statute is manifest: Illinois has an important interest

in protecting unborn children within the state from lethal assault.



The legislative history of the Illinois fetal homicide statute
makes clear that by enacting this law, the General Assembly sought
to close a loophole in Illinois criminal law that left pre-viable
unborn children in the state unprotected from the assaults of third
parties. 1In extending this protection to the unborn throughout
Pregnancy, the statute completely abrogated the antiquated common
law born alive rule, which the General Assembly had partially
overturned by enacting the feticide statute. Ill. Rev. Stat. ch.
38, §91.1 (1985). To characterize the state's interest as a
ministerial concern for complete crime statistics trivializes the
state's objective. Campos Brief at 83. Campos' challenge to the
legislative purpose behind the fetal homicide statute is unfounded.
The challenge should be rejected and the statute upheld.

A. The Legislative History of the Illinois Fetal Homicide
S8tatute Establishes that the General Assembly was
Motivated by an Interest in Protecting Unborn Children
from Lethal Assault Outside of the Context of Abortion.

The Illinois fetal homicide statute's legislative history

reflects a clear understanding in both the Senate and the House of
Representatives that Senate Bill 1942 (SB 1942), and its companion
bill, House Bill 3262 (HB 3262), were intended to extend protection
from homicide to unborn children throughout pregnancy. Statements
in opposition to the legislation make clear that the purpose of
these bills was fully known. Indeed, it was opposition to
extending protection prior to fetal viability that generated

vociferous debate. Not a single statement -- either supporting or



opposing the legislation -- made by any one of the seventeen
members of the General Assembly who addressed the merits of this
legislation lends credence to Campos' assertion that the Illinois
fetal homicide statute was enacted merely "to ensure that non-
viable fetuses are included in the statistics for crime deaths."
Campos Br. at 83.

In explaining the 1legislation ultimately enacted as the
Illinois fetal homicide statute, the bills' sponsors stressed two
points. First, that this bill had nothing to do with abortion.
("[Tlhere is nothing in this legislation that deals with abortion.™
Senate Bill 1942, 84th Gen. Ass., May 13, 1986, p.66; substantially
identical statements at P. 67, 69 (remarks of Senate sponsor
Senator Kelly); "It specifically does not apply to any abortion
situation, does not apply to the mother involved. It is addressed
to situations where a third party attacks or otherwise injures the
unborn child or, in fact, kills the unborn child." Senate Bill
1942, 84th Gen. Ass., June 24, 1986, p. D12; substantially
identical statements at P. Gl2 (remarks of House sponsor
Representative Pullen)).

Second, the sponsors emphasized that the legislation was
necessary to correct a gap in Illinois law which left pre-viable

unborn children unprotected from homicide.® It was this purpose

P It is worth noting that even those who strongly opposed
expanded protection for the unborn recognized the loophole in
Illinois' law. An amendment to HB 3262 -- the companion bill to
the bill enacted, which also sought to remedy the gaps in the law -
~_Wwas endorsed by the American cCivil Liberties Union, both the
Illinois and cChicago chapters of the National Organization for
Women, Illinois Planned Parenthood, Illinois Women's Caucus,

6



and none other that was debated at length in the General Assembly.
At issue in these debates was the wisdom of according such
protection to the unborn throughout pregnancy; that the purpose of
the legislation was to extend such protection was, however, clearly
understood. The Senate's most extensive debate began with Sen.
Kelly introducing SB 1942 as follows:

Senate Bill 1942 as amended closes a legal loophole which
has been available in the State to a [sic] individual who
may perpetrate harm to a pregnant woman, possibly kill
her and also kill the unborn child; and the person who
perpetrated the crime could, in fact, walk away and not
be guilty of any State law. . . Up until now we've had
a law which says if a child is viable, which is after
three months["] until term, they would be protected, but
between zero and three months there was no protection in
the State laws for an unborn child and ...this particular
incident did happen where...where an unborn child in this
age category was actually killed and there was ...the
person who perpetrated the crime was able to just walk

away. This would tighten that loophole...

Senate Bill 1942, 84th Gen. Ass., May 13, 1986, pp. 66~7 (emphasis

supplied). Likewise, when Rep. Pullen introduced the bill, she
stated the need for providing complete prenatal protection from
homicide:

This Bill would create a series of crimes against the
unborn which are equivalent to crimes against the born.
-+« It replaces the current Illinois feticide law which
has been found to be, although well-meaning, not adequate
for protecting wanted unborn children.

Midwest Women's Political Caucus, and "most of the major women's
organizations in this state." Senate Bill 1942, 84th Gen. Ass.,
May 15, 1986, p. E08 (remarks of Representative Young).

¢ Viability may now occur as early as twenty-two weeks with
substantial potential for viability at twenty-four weeks. Nwaesei,
et al., Preterm Birth at 23 to 26 Weeks' Gestation: Is Active

_— ==

Obstetric Management Justified?, 157 Am. J. Ob. Gyn. 890 (1987).




Senate Bill 1942, 84th Gen. Ass., June 23, 1986, p. D12,

Those legislators opposed to extending fetal homicide
recognized the gap in Illinois' law but found it acceptable. They
acknowledged that the legislative purpose was precisely as the
bills' supporters claimed. Following Rep. Pullen's explanation
of SB 1942, Representative Preston said:

I wanted to commend the Sponsor of this Bill for being

very earnest and forthright in her presentation of the

Bill and in her willingness earlier to take care of

problems. I believe in the concept of this Bill, but as

I explained to Representative Pullen in the past, I

cannot support this Bill because of the equation of the

intentional homicide of an unborn with the intentional
homicide of a human being born alive. Both under this

Bill would be murder, and I think the law must make the

distinction between the homicide of a fetus and the

homicide of an individual born alive.

Senate Bill 1942, 84th Gen. Ass., June 24, 1986, p. DI12-E12.
Others likewise indicated their understanding. "According to our
analysis, you are talking about from the point of conception
until...until the end of pregnancy, is that right?" Senate Bill
1942, 84th Gen. Ass., May 13, 1986, pP. 68 (remarks of Senator
Fawell). Senator Geo-Karis attacked the bill because, in her
words, it "g[a]ve the fertilized egg the status of a person."
Senate Bill 1942, 84th Gen. Ass., May 13, 1986, p.74; substantially
identical statement at P. 75.

In support of his statement that "[t]he purpose of the
[statute's] enactment is to assure that non-viable fetuses are
included in the statistics for crime deaths," Campos wrenches from

context a sentence fragment contained in one of Rep. Pullen's

statements in support of the bill. Campos Br. at 83. The



statement, coming from a constituent's letter, points out the
injustice and supreme irony of Illinois' criminal law that not only
failed to punish a third party who caused the death of an unborn
child, but even failed to consider the child a victim for reporting
purposes. The full text of the letter, which was read as part of
Rep. Pullen's statement, reveals that the constituent had lost a
daughter and her unborn child in a car accident caused by a drunk
driver. 1In relevant part, the letter read:

My personal thanks for sharing the feeling that in some
way I had helped to put an end to the negligent fetal
homicide crimes against an unborn child. This has been
a long 21 month crusade for me filled with much anguish
and misunderstanding of an antiquated Code law that
allowed a Judge on September 13, 1984 to rule against my
granddaughter, Amy Adele, an eight month fetus as not
being counted as a victim in a drunken driver's homicide
charge only because she wasn't born alive. This was an
horrendous, inexcusable insult in that she wasn't allowed
the opportunity to be born and died suffocation and
injuries sustained as a direct result of the auto crash
that also took the life of her mother, my 23 year old
daughter, 'Cheryl ...' on July 12, 1984. ... I was
elated in knowing that a woman's choice to be pregnant
and to have her baby could not be revoked any more by a
drunken driver, yet saddened to think that Amy Adele

couldn't even be counted in our state's 1984 printed

statistics as a victim of a crime.
Senate Bill 1942, 84th Gen. Ass., June 23, 1986, p. Al3 (remarks
of Rep. Pullen, reading constituent's letter) (underlined portion
quoted and relied upon for support by Campos Br. at 83 n.15).

This statement, like all others in the legislative history,
reflects that the legislation was intended to eliminate the
loophole in Illinois law that left unborn children in the state -
- such as Amy Adele -- unprotected by the criminal law. Campos'

attempt to characterize the legislative interest as one solely of



recordkeeping is facetious. The fetal homicide statute is
reasonably related to a legitimate interest in protecting unborn
children in Illinois from non-consensual assaults. Accordingly,

the constitutional requirements set forth in People v. Bradley, 79

I11.2d 410, 403 N.E.2d 1029 (1980), that a criminal statute be
"reasonably designed to remedy the evil identified by the
legislature," Bradley, 79 Ill.2d at 418, 403 N.E.2d at 1032, are
met. Campos' challenge to the validity of the fetal homicide
statute's purpose should thus be rejected.5
B. The Illinois Fetal Homicide Statute Eliminated the
Common Law Born Alive Rule in its Application to the Non-
Consensual Killing of Pre-Viable Unborn Children.
By eliminating the criminal law application of the born alive
rule, the Illinois fetal homicide statute extended uniform
protection from homicide to unborn children throughout pregnancy

outside the context of abortion. The born alive rule, required as

an evidentiary standard by the primitive state of medical

> Indeed, the Illinois fetal homicide is presumed to be
constitutional. See Transcript of March 15, 1989 hearing before
Judge Karnezis, at 22 (C.L. Rec. at 76); accord United States v.
Carolene Products Co., 304 U.S. 144, 148, 152-54 (1938). This
presumption of constitutionality cannot be overcome unless it is
shown that the law in question is not rationally related to a
legitimate governmental objective. Williamson v. Lee Optical co.,
348 U.S. 483, 491 (1955). The fetal homicide is clearly directly
related to the state's "important and legitimate interest in
protecting the potentiality of human life" throughout pregnancy.
Roe, 410 U.S. at 162-63. See also Harris v. McRae, 448 U.S. 297,
313, 324-25 (1980); accord Beal v. Doe, 432 U.S. 438, 445-46 (1977)
(there is "a significant state interest [in protecting the
potentiality of human life] existing throughout the course of the
woman's pregnancy"); Maher v. Roe, 432 U.S. 464, 478 (1977) (“Roe
itself explicitly acknowledged the State's strong interest in
protecting the potential life of a fetus . . . throughout the
pregnancy").

10



understanding at early common law, worked increasingly severe
injustices by requiring a live birth as a precondition to homicide
charges or tort actions based on injuries incurred while the child
was in utero, regardless of the clear causation between the act and
the death. 1In light of the outmoded nature of the born alive rule,

the General Assembly had previously repealed the rule as it applied

to viable unborn children, in response to People v. Greer, 79
I1l1.2d 103, 402 N.E.2d 203 (1980), which held that the state
homicide statute could not be applied to a stillborn near-term

child who died after its mother was murdered. Ill. Rev. Stat. ch.

38, §9-1.1 (1985); see also, Comment, Feticide in TIllinois:
Legislative Amelioration of a Common Law Rule, 4 N. Ill. U. L. Rev.
91 (1983). The Illinois fetal homicide statute simply completed
the eradication of the born alive rule from the criminal code begun

in 1985.

Advances in medical understanding have rendered the born alive

rule an evidentiary nullity. See generally, Forsythe, Homicide of

the Unborn Child: The Born Alive Rule and Other Legal Anachronisms,

21 Val. U.L. Rev. 563 (1987). (Attached as Appendix D) Given the

primitive status of medical knowledge about fetal development at
common law, the corpus delicti of homicide -- a live human being,
the death of that being, and causation -- could not be proved, in
the case of the killing of an unborn child, unless the child was
expelled from the womb and showed signs of 1life and died
thereafter. Thus, because homicide was a capital offense, and

because the evidence regarding causation was often speculative, the
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common law created the born alive rule as a sharp and definite rule
of evidence to ensure that defendants were not wrongly convicted
of fetal homicide with uncertain evidence. Id. at 567-592. Thus,
the born alive rule was a rule of evidence and not, as it is often
assumed, a judgment on the moral status of the unborn child.
Application of the ancient born alive rule to situations,
otherwise defined by unprecedented medical technological advances,
resulted in anomalous results. Thus, prior to elimination of the
born alive rule in Illinois, the same act -- the violent assault
°n a pregnant woman -- would yield totally different results,
depending on whether the child lived for a moment after birth. For
example, a pre-viable unborn child, if it were born alive and died
thereafter, could be a homicide victim.® But a near-term, viable

unborn child, that died in utero from the same act, could not be

considered a homicide victim. This was precisely the situation in
People v. Greer, wherein the Illinois Supreme Court ruled that it
would follow the admittedly antiquated born alive rule in absence
of clear legislative intent to discard it. 79 Ill.2d at 116, 402

N.E.2d at 209. Taking the Greer court's deference to legislative

prerogative as an invitation to eliminate the born alive rule and
to thereby extend to the unborn protection from non-consensual
killing by third parties, the General Assembly enacted the fetal

homicide statute.

6 "Viability" was irrelevant at common law. 21 Val. U.L.
Rev. at 569 & n.33 (citing Atkinson, Life, Birth and Live-Birth,

20 Law Q. Rev. 134, 135 (1904); A. Taylor, Medical Jurisprudence
413 (7th ed. 1861).
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II. ROE V. WADE HAS NO APPLICATION TO THE ILLINOIS FETAL HOMICIDE
STATUTE, WHERE, AS HERE, AN UNBORN CHILD IS KILLED BY THE
NON-CONSENSUAL ACT OF A THIRD PARTY, OUTSIDE OF THE CONTEXT

OF ABORTION.
Roe v. Wade, 410 U.S. 113 (1973), and its progeny place no

limitations on the ability of the State to protect unborn human

life outside of the context of abortion. The Supreme Court's

abortion decisions make clear that it is the woman's Fourteenth
Amendment 1liberty interest that provides the support for the

constitutional protection accorded to consensual abortion.

Accordingly, any attempt by Campos to cloak his action =-- the
homicidal assault of an unborn child -- in Roe's privacy protection

is without merit.
Defendant-appellant's argument that the 1Illinois fetal
homicide 1law unconstitutionally protects fetal 1life prior to
viability misreads abortion jurisprudence and ignores totally the
express holdings of the United States Supreme Court. Recent

Supreme Court decisions, most notably Webster v. Reproductive

Health Services, Inc., 109 S. Ct. 3040 (1989), make clear that
state legislative attempts to protect the unborn -- even the
statutory recognition that "life begins at conception" -- are
constitutionally sound, especially when they have no impact on

abortion.
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A. Roe v. Wade Does Not Accord Constitutional Protection to
The Non-Consensual Termination of a Pregnancy by a Third
Party.

The Illinois Supreme Court has twice ruled that Roe v. Wade

does not prohibit the state from legislating to protect unborn
children from the intentional wrongdoing of a third party. 1In
People v. Shum, 117 Ill.24 317, 512 N.E.2d 1183 (1987), the court
upheld the Illinois feticide statute against a Roe-based challenge.
While recognizing that Roe created constitutional protection for
a woman's decision to obtain an abortion, the court distinguished
the non-consensual termination of a pregnancy by a third party as
an act which the General Assembly could constitutionally
criminalize. 117 Ill.2d at 358-59, 512 N.E.2d at 1199-1200.
Likewise, in People v. Greer, 79 Ill.2d 103, 402 N.E.2d 203 (1980),
the court found no constitutional bar to the state extending
statutory protection to the unborn under the homicide statute.

In Roe v. Wade, the United States Supreme Court held that the

constitutional right of privacy, based on the Fourteenth
Amendment's liberty clause, was "broad enough to encompass a
woman's decision whether or not to terminate her pregnancy." 410
U.S. at 153. This constitutional protection was rooted firmly in
the Court's perspective on the burdens which a Pregnancy presented
to a woman. Thus, the Court found that
tlhe detriment the State would impose upon the regnant
woman by denying this choice altogether is apparent.
Specific and direct harm medically diagnosable even in
early pregnancy may be involved. Maternity, or
additional offspring, may force upon the woman a
distressful life and future. Psychological harm may be
imminent. . . In other cases, as in this one, the
additional difficulties and continuing stigma of unwed
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motherhood may be involved. All these factors the woman
and her responsible physician will consider in

consultation.

Id. at 153 (emphasis supplied). In short, the Court gave abortion
constitutional protection solely because it was seen as necessary
for the woman to realize her constitutionally protected right of
privacy. It is only the woman's constitutionally protected privacy
interest that, until fetal viability, overrides the state's right
to protect unborn human life. In the absence of the woman's
privacy interest, the state may assert successfully its interest
in fetal life throughout pregnancy. Accordingly, when a woman's
privacy is not implicated, such as in this case, the Roe v. Wade
doctrine does not apply.

Likewise, in Doe v. Bolton, 410 U.S. 179 (1973), the companion
case to Roe v. Wade, the Court defined broadly the woman's "health"
interests that protected abortions, even after fetal viability, to
include: "all factors -- physical, emotional, psychological,
familial, and the woman's age -~ relevant to the well-being of the
patient. All these may relate to health." Id. at 192. However,
even under this expansive definition of "health," each of the
listed factors relates directly to the woman's pregnancy-related
burdens.

The Supreme Court has repeatedly found the abortion right to
be inextricably tied to the woman's interest in freeing herself

from an unwanted pregnancy. For example, in Whalen v. Roe, 429

U.S. 589 (1977), the Court stated:

The constitutional right vindicated in Doe was the right
of a pregnant woman to decide whether or not to bear a
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child without unwarranted state interference... If those

obstacles had not impacted upon the woman's freedom to
make a constitutionally protected decision...they would

not have violated the Constitution.

429 U.S. at 605 n.33 (emphasis supplied). Likewise in Planned

Parenthood of Kansas City v. Ashcroft, 462 U.S. 476 (1983), the

Supreme Court made clear that the right created in Roe is the
woman's liberty to free herself from the burdens of pregnancy and
not the right to a dead fetus. Id. at 485 n.8 (upholding
requirement that a second physician be present during post-
viability abortions to provide additional protection for the life
of the unborn child, so long as there is a medical emergency
exception to ensure that attention to the child is not at
additional risk to mother's health). In Planned Parenthood V.
Danforth, 428 U.S. 52 (1976), the Court invalidated a pre-abortion
spousal notification requirement based on the unique ways in which
pregnancy affects a woman. ("Inasmuch as it is the woman who
physically bears the child and who is the one more directly and
immediately affected by the pregnancy, as between [she and her
husband], the balance weighs in her favor." Id. at 71).
Challenges to fetal homicide statutes under Roe have been

rejected by several state and federal courts. State v. Merrill,

450 N.W.2d 318 (Minn. 1990), cert. denied, 110 S. Ct. 2633 (1990),’

involved the killing of a 28-day-old human embryo. The Minnesota

Supreme Court expressly rejected arguments that Roe v. Wade

7 state v. Merrill, 450 N.W.2d 318 (1990), cert. denied, 110
S. Ct. 2633 (1990) is attached as Appendix B.
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extended any constitutional protection to the killing of a pre-

viable fetus outside the context of abortion. While acknowledging

the clear holding of Roe -- that a woman's decision to obtain an
abortion is constitutionally protected -- the Merrill court

properly held that this protection did not extend to the

defendant's action.

The defendant who assaults a pregnant woman causing the
death of the fetus she is carrying destroys the fetus
without the consent of the woman. This is not the same
as the woman who elects to have her pregnancy terminated
by one legally authorized to perform the act. In the
case of abortion, the woman's choice and the doctor's
actions are based on the woman's constitutionally
protected right to privacy. This right encompasses the
woman's decision whether to terminate or continue the
pregnancy without interference from the state, at least
until such time as the state's important interest in
protecting the potentiality of human life predominates
over the right to privacy, which is usually at viability.

Roe v. Wade, 410 U.S. at 163. Roe v. Wade protects the

woman's right of choice; it does not rotect, much less
confer on the assailant, a third-party unilateral right
to destrov the fetus.

Merrill, 450 N.W.2d at 321-22 (emphasis supplied). Accord Hickman

V. Group Health Plan, Inc., 396 N.W.2d 10 (Minn. 1986) ("[I]n order

for there to be a violation of Roe v. Wade, the state must directly

affect or impose a significant burden on a woman's right to an
abortion." 1Id. at 13.)
In Brinklez v. State, 253 Ga. 541, 322 S.E.2d4 49 (1984), the

Georgia Supreme Court upheld Georgia's feticide statute:

Nothing in Roe v. Wade nor Doe v. Bolton is in conflict
with our ruling here. There the court dealt with a
balance between a woman's right of privacy affording her
the choice to decide the question of abortion of her
child as against the state's interest in safeguarding
health, maintaining medical standards, and in protecting
potential life. ... But here we deal with the interest
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of the state in protecting both the mother and the fetus
from the intentional wrongdoing of a third party who can
claim no right for his actions. [cit.omit]

253 Ga. at 545, 322 S.E.2d at 53.

The Eleventh Circuit, in Smith v. Newsome, 815 F.2d 1386 (11th

cir. 1987),% likewise refused to find any conflict between Roe v.
Wade and Georgia's feticide statute. The court rejected such
assertions as being "without merit." Smith, 815 F.2d at 1388. In
a footnote, the court explained Roe's inapplicability to the
context of the non-consensual termination of a fetus' life.
The constitutional limitations upon a state's right to
prohibit the destruction of a fetus come into play when
the state's interest conflicts with certain
constitutional interests of the mother. See Roe v. Wade,

410 U.S. 113 (1973). A mother's interests are in no way
infringed upon by the statute in question.

Id. at 1388 n.2.

Legal scholars agree that the holding in Roe v. Wade is
limited to the abortion context. In specific reference to the
authority of the General Assembly to protect the unborn in

Illinois, one commentator wrote:

Qutside the abortion context. states thus remain quite
free to choose to protect potential life. In many such
settings there will be counterpoised no constitutionally-
protected interest. Consequently states need only
demonstrate the rationality rather than the
compellingness of their own interest in order to
implement a particular legislative choice. For example,
neither typical criminal acts nor tortious conduct
directed against the unborn by strangers implicates any
constitutional interest and thus can be legislatively
proscribed rather easily. Without maternal consent, no
one has a right to assault physically a pregnant woman
and her unborn child, or to run over such a woman with

8 sSmith v, Newsome, 815 F.2d 1386 (11th cir. 1987), is
attached as Appendix cC.
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a car driven in a negligent manner. Furthermore, in
these and manv other settings, the state choice to
protect potential life can be founded on a range of
objectives bevond those germane in Roe.

Parness, Protection of Potential Life in Illinois: Policv and Law

at Odds, 5 N. Ill. U. L. Rev. 1, 4 (1984) (emphasis supplied). The

interests recognized in Roe v. Wade are clearly inapplicable here.

The interest [of the state in protecting fetal life)] may
exist, and may be asserted, from the point of conception.
So long as there is no conflict with the woman's right
to privacy.

Roe v. Wade should be interpreted to limit the state's
freedom in this area only by prohibiting the state from
recognizing and enforcing liability where it would either
interfere with the woman's privacy right to terminate her
pregnancy or endanger her life or health.

The woman's privacy interest and the state's interest in
preserving the health and life of the pregnant woman are
the only two interests which Roe v. Wade held to override
the state's interest in protecting prenatal life.

Kadur, The Law of Tortious Prenatal Death Since Roe v. Wade, 45 Mo.

L. Rev. 639, 661-62, 664 (1980). See e.g., Parness, Crimes Against

the Unborn, Protecting and Respecting the Potentiality of Human

Life, 22 Harv. J. Legis. 97 (1985); Parness & Pritchard, To Be or

Not To Be: Protecting the Unborn's Potentialityv of Life, 51 U. Cin.

L. Rev. 257 (1982).

The Illinois fetal homicide statute does not implicate any of
the woman's privacy interests which the Supreme Court protected in
Roe v. Wade. The Illinois Supreme Court, as well as other state and
federal courts, have refused to find a constitutional conflict
between the Roe doctrine and statutes which provide prenatal

protection outside of the context of consensual abortion. Campos!
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claim to the contrary, thus, must fail.

B. Roe v. Wade Does Not Preclude a Finding That Life Begins
at Conception, oOutside of The Context of Abortion

Regulation.
Campos' primary challenge to Illinois' fetal homicide statute
is that it "unconstitutionally defines an embryo or fetus as a
'person' from the moment of fertilization until birth." Campos

Br. at 79. This arqument fails. First, Roe v. Wade prohibited the

state from adopting a theory of when life begins only if the state
is attempting thereby to justify its regulation of abortion.
Outside of the abortion context, the state is free to assert its
interest in fetal 1life, from conception forward; the Court's

holding in Webster v. Reproductive Health Services, Inc., 109 S.

Ct. 3040 (1989), makes this clear.

Second, Campos misreads and mischaracterizes the statute. The
Illinois fetal homicide statute nowhere asserts that a fetus or
embryo is a "person," nor is the statute an attempt to assert
Fourteenth Amendment "personhood." The General Assembly has
constitutional authority to define who, or what, will be entitled
to legal protection; granting such protection for purposes of this
statute does not create additional rights in a different context.

Roe v. Wade prohibits the state from "adopting one theory of
[when] life [begins]" if the state is thereby attempting to justify
its regulation of abortion. 410 U.s. at 162. This is not,
however, an abortion case. This case does not involve an attempt
by the state of Illinois to limit access to abortion; instead, the

General Assembly has acted to protect unborn children within the
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state from lethal assault. To make perfectly clear that it was

addressing the non-consensual termination of fetal life, the

statute specifically excludes abortion -- legal or illegal -- from
its scope. 1Ill. Rev. Stat. Ch. 38. §9-1.2(c).

Campos relies exclusively upon abortion cases for his claim
that the Illinois fetal homicide statute impermissibly incorporates
a theory of when life begins. Campos Br. at 79-81 (citing Roe v.

Wade; Charles v. Daley, 749 F.2d 452 (7th Cir. 1984), appeal dism'd

sub nom., Diamond v. Charles, 476 U.S. 54 (1986) and Poe V.
Gerstein, 517 F.2d 787 (5th Cir. 1976)). All of these cases

involved state attempts to defend abortion regulations by claiming
that human life began at conception. None applies here where the
state seeks to protect fetal life outside of the abortion context.
Accordingly, Campos' reliance is misplaced.

The Supreme Court's decision in Webster v. Reproductive Health
Services, Inc, 109 S. Ct. 3040 (1989), gives short shrift to
Campos' argument. The Missouri abortion statute at issue in
Webster included a preamble stating that "[t]he life of each human
being begins at conception," and that "[u]nborn children have
protectable interests in life, health and well-being." Webster,
109 s. ct. at 3049, quoting Mo. Rev. Stat. §§1.205.1(1), (2)
(1986). The abortion clinic challenging the Missouri statute
claimed that the preamble violated Roe and City of Akron v. Akron
Center for Reproductive Health, 462 U.S. 416 (1982), which

prohibited the state from adopting a theory of life for purposes

of justifying an abortion regulation. The state argued that the
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preamble was "precatory and impose[d] no substantive restrictions
on abortions," but that it could be used to interpret other
statutes or regulations outside the abortion context. Webster, 109

S. Ct. at 3050. The Court ruled that Roe and Akron Center did not

preclude the state from adopting theories of when human life began,
provided the theories were not applied to abortion regulation.
The Court thus rejected the challenge to the Missouri preamble.

Campos' claim, a fortiori, must fail here. He makes no claim

that the fetal homicide statute can be used to regqgulate abortion.
Indeed, the very terms of the statute preclude such application.
The Supreme Court's reasoning in Webster applies with even greater
force here, in a non-abortion application of a fetal homicide
statute.

Moreover, the Illinois fetal homicide statute does not assert
Fourteenth Amendment "personhood" for unborn children. The statute
treats as homicide the intentional killing of an "unborn child."
An "unborn child" is defined as "any individual of the human
species from fertilization until birth." 1Ill. Rev. Stat. ch. 38,
§9-1.2(b). The "personhood" of the unborn child is nowhere
asserted in the statute. The victim of Illinois’ principal
homicide statute is not defined as a "person." Rather, Illinois’
principal homicide statute defines a homicide victim as "an
individual” or "an other." Ill. Rev. Stat. Ch. 38, §9-1 (1989).

In holding that a woman's right of privacy encompassed the

right to obtain an abortion, Roe v. Wade necessarily held that

unborn children were not considered "persons" as that term is used
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in the Fourteenth Amendment of the United States Constitution. 410
U.s. at 157. The Court acknowledged that if the unborn were
accorded constitutional personhood status, the woman's privacy-
based interest in abortion would fail to override the unborn's
right to life guaranteed by the Fourteenth Amendment's due process
Cclause. Id. at 156-57. But Roe's denial of constitutional status
does not, as Campos would have this court believe, impose a
constitutional limitation on the state's ability to protect the
unborn outside of the abortion context. "Though the unborn may
not be persons under the Fourteenth Amendment, they may still be
persons pursuant to state law and thus merit state protection.™

Parness, Protection of Potential Life in Illinois: Policy and Law

at 0dds, 5 N.I1l1.U. L. Rev. at 22 n.96. In such a challenge to
Minnesota's nearly identical fetal homicide statute, the Minnesota
Supreme Court rejected such a claim in Merrill. The court stated:

[Tlhe statutes do not raise the issue of when life as a
human person begins or ends. The state must prove only
that the implanted embryo or the fetus in the mother's
womb was living, that it had life, and that it has life
no longer. To have 1life, as that term is commonly
understood, means to have the property of all 1living
things to grow, to become. It is not necessary to prove,
nor does the statute require, that the living organism
in the womb in its embryonic or fetal state be considered
a person or human being. People are free to differ or
abstain on the profound philosophical and moral questions
of whether an embryo is a human being, or on whether or
at what stage the embryo or fetus is ensouled or acquires
"personhood". These questions are entirely irrelevant
to criminal 1liability under the statute. Criminal
liability here requires only that the genetically human
embryo be a living organism that is growing into a human
being. Death occurs when the embryo is no longer living,
when it ceases to have the properties of life.

450 N.W.2d at 324 (emphasis in original).
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In Smith v. Newsome, the Eleventh Circuit Court of Appeals

likewise held:

The proposition that [petitioner] relies upon in Roe v.

Wade -- that an unborn child is not a "person" within the

meaning of the Fourteenth Amendment -- 1is simply

immaterial in the present context to whether a state can
prohibit the destruction of a fetus.
815 F.2d at 1388.

More specifically, Roe's holding that the unborn are not
constitutional "persons" cannot be twisted into a constitutional
strait jacket prohibiting the General Assembly from protecting
unborn children from the murderous assault of a third party.9
Campos' bald assertion that the Illinois fetal homicide law goes
"beyond the realm of legitimate police power," Campos Br. at 81,
is unsupported by Roe v. Wade and at odds with the substantial body

of state and federal case law which has validated state attempts

to provide protection to the unborn outside of the abortion

context.

? Roe itself contradicts this claim. The majority
approvingly sets forth numerous contexts in which the unborn are
accorded legal recognltlon and protection. 410 U.S. at 161-62
(unborn accorded varying degrees of protection under criminal law,
tort law, inheritance and property law, as well as having guardians
ad litem appointed on their behalf).
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c. Illinois has a Compelling Interest in Protecting Unborn
Human Life Throughout Pregnancy Under Webster v.

Reproductive Health Services

Even if Roe v. Wade applied to the non-abortion context of

fetal homicide, the Illinois fetal homicide statute must be

considered constitutional under Webster v. Reproductive Health

Services, Inc., 109 S. Ct. 3040 (1989), because it advances

Illinois' "compelling interest" in protecting unborn human life

throughout pregnancy. Campos' argument is flawed for its exclusive

reliance on pre-Webster decisions. His argument that the General

Assembly is constitutionally precluded from protecting pre-viable
unborn human life crumbles in light of Webster's clear language to
the contrary.

The Supreme Court now recognizes that the State's interest in
protecting prenatal life is "compelling" throughout Pregnancy, not
just after viability. In Webster, the Court upheld the
constitutionality of a Missouri statute that mandated fetal
viability testing at 20-weeks gestational age. 109 S.ct. at 3057.
Chief Justice Rehnquist, in an opinion joined by Justices White and
Kennedy, determined that the State has a "compelling interest" in
protecting ‘"potential human 1ife" throughout pregnancy, and
rejected the "rigid trimester analysis" of Roe v. Wade as "unsound
in principle and unworkable in practice." Id. at 3055-58. The
plurality saw no reason to restrict the State's interest in
protecting "potential human life" to viability. Id. at 3057. A

fourth member of the Webster Court -- Justice Scalia -- urged that

Roe v. Wade be overruled. Id. at 3064.
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A fifth member -- Justice O'Connor -- shares the view that the
State's "compelling interest" extends throughout pregnancy. In
Thornburgh, Justice O'Connor reiterated her views, first expressed

in city of Akron v. Akron Center for Reproductive Health, 462 U.S.

416 (1983), that "[t]he State has compelling interests in ensuring
maternal health and in protecting potential human life, and these
interests exist 'throughout pregnancy.'" 476 U.S. at 828. 1In
Akron Center, Justice O'Connor, after analyzing why "Roe's outmoded
trimester framework" (Thornburgh, 476 U.S. at 828) should be

rejected (Akron Center, 462 U.S. at 459), pointed out the

irrationality of denying the State's compelling interest in fetal
life until viability:

In Roe, the Court held that although the State had an
important and legitimate interest in protecting potential
life, that interest could not become compelling until the
point at which the fetus was viable. The difficulty with
this analysis is clear: potential life is no less
potential in the first weeks of pregnancy than it is at
viability or afterward. At-any stage in pregnancy, there
is the potential for human life. Although the Court
refused to "resolve the difficult question of when life
begins," id., at 159, the Court chose the point of
viability -- when the fetus is capable of 1life
independent of its mother -- to permit the complete
proscription of abortion. The choice of viability as the
point at which the state interest in potential 1life
becomes compelling is no less arbitrary than choosing any
point before viability or any point afterward.
Accordingly, I believe that the State's interest in
protecting potential human life exists throughout the
pregnancy.
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Id. at 460-61 (emphasis in original).10 See also dissenting opinion
of Justice White in Thornburgh, 476 U.S. at 794 ("the Court's
choice of viability as the point at which the State's interest [in
fetal life] becomes compelling is entirely arbitrary").'' Thus,
Illinois has a constitutionally~recognized "compelling interest"

in protecting unborn human life throughout pregnancy even in the

context of abortion.

III. THE ILLINOIS FETAL HOMICIDE STATUTE IS CONSISTENT WITH THE
DEVELOPING PROTECTION OF THE UNBORN CHILD IN ILLINOIS AND

THROUGHOUT THE COUNTRY.

As the Illinois Supreme Court observed in Greer, 1legal

protection and recognition for the unborn has expanded to parallel
a better medical understanding of the unborn. In 1light of
increased understanding of the humanity of the unborn and due to
technological advances which permit proof of causation involving

prenatal harm, Illinois, through its common 1law and through

10 Accord, Planned Parenthood of Kansas City v. Ashcroft, 462
U.S. 476, 505 (O'Connor, J., concurring in part in the judgment and
dissenting in part) ("the State possesses a compelling interest in
protecting and preserving fetal life, [which] interest is extant

throughout pregnancy").

" 1In Thornburgh, Justice White (joined by Justice Rehnquist)
stated:

[Olne must . . . recognize, first, that the fetus is an
entity that bears in its cells all the genetic
information that characterizes a member of the species
homo sapiens and distinguishes an individual member of
that species from all others, and second, that there is
no nonarbitrary line separating a fetus from a child or,
indeed, an adult human being.

Id. at 792.
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legislative action, has progressively expanded the scope of
protection accorded to unborn children within the state.

Like all common law states, Illinois has long recognized that
the unborn could take property by devise and intestate succession.
These property rights vest while the child is in utero and are not
dependent on live birth. Similarly, from conception forward, the
unborn are considered lives in being for purposes of the Rule
Against Perpetuities. 1In addition, Illinois courts are empowered
to appoint a guardian ad litem for "persons not in being," TI11.
Rev. Stat. Ch. 110 1/2 §20-5(d) (1989), during the sale or mortgage
of certain real estate, or during the judicial disposition of
future interests in any real or personal property. Ill. Rev.
Stat. Ch. 110, §2-501 (1989).

Tort law protection for unborn children has been extended
consistently in Illinois' common 1law; it is also statutorily
protected. Judge Boggs' path-breaking dissent in Allaire v. St.
Luke's Hospital, 184 Ill. 359, 368-74, 56 N.E. 638 (1900), arguing
that a wrongful death cause of action should be recognized for the
death of an unborn child, has become law in most states, including
Illinois. See W. Prosser, Torts §55 (4th ed. 1971). Illinois has
also recognized a right of recovery for prenatal injuries. Renslow
V. Mennonite Hospital, 67 Ill.2d 348, 367 N.E.2d 1250 (1977). This
cause of action is not limited to injury sustained to a viable

fetus. Daley v. Meier, 33 I1l1.App.2d 218, 178 N.E.2d 691

(1961) (injury to fetus of one month gestation). A wrongful death

action for the death of a viable unborn child has also been
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judicially recognized. Green v. Smith, 71 Il1l.2d 501, 377 N.E.2d

37 (1978). However, by statute, the General Assembly has
eliminated any viability requirement for tort actions. Ill. Rev.
Stat. ch. 70, §2.2 (1989) (added by P.A. 81-946, effective January
1, 1980).

Recognizing that Roe v. Wade does not preclude the states from

acting to protect fetal life outside the context of abortion, an
increasing number of states have codified a crime for homicide or
manslaughter of an unborn child. To date, at least thirteen states
have adopted such statutes.® Challenges to these statutes based

on Roe v. Wade have been uniformly rejected. In addition,

Massachusetts and South Carolina have expanded their common law
definition of homicide to include viable unborn children. See
Commonwealth v. Cass, 392 Mass. 799, 467 N.E.2d 1324 (1984); State
v. Horne, 282 S.C. 444, 319 S.E.2d 703 (1984).

" Ariz. §13-1103(A)(5); Cal. Penal Code §187(a) (West 1988);
Fla. Stat. Ann. §782.09 (West 1976); Ga. Code Ann. §16-5-80
(Harrison 1990); Iowa Code §707.7 (West 1979); Mich. Comp. L. Ann.
§750.322 (West 1991); Minn. Stat. Ann. §609.266 (1986 Supp.):; Mo.
Ann. Stat. §565.026 (West 1979); Nev. Rev. Stat. §200.210 (1987) ;
N.M. Stat. Ann. §30-3-7 (Michie 1990 Supp.); N.D. H.B. 1557 (to be
codified at N.D. Cent. Code, Title 12); Okla. stat. tit. 24, §39-
13-107, §39-13-214; R.I. Gen. Laws 11-23-5 (Michie 1981).

On May 13, 1991, New Hampshire enacted a fetal homicide
statute protecting unborn children throughout pregnancy. HB 350-
FN, to be codified at N.H. Rev. Stat. Ann. Ch. 75, §631:1.
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IV. CONCLUSION

By enacting the Illinois fetal homicide statute, the Illinois
General Assembly eliminated a loophole in the law that left pre-
viable unborn children in the state unprotected from the non-
consensual lethal assault of third parties. The statute does not
implicate any of the constitutional privacy issues presented by
consensual abortion. As state and federal courts across the
country have held, such statutes do not conflict with Roe v. Wade.
Tllinois' legitimate state interest in protecting unborn children
outside the abortion context is directly advanced by the statute.
Therefore, Campos' <challenge should be rejected and the

constitutionality of the Illinois fetal homicide statute should

be upheld.

Respectfully submitted,

(Wit

Clarke D. Forsythhe

Kevin J. Todd

Americans United for Life
343 S. Dearborn St.

Suite 1804

Chicago, Illinois 60604
(312) 786-9494

Counsel for Amici Curiae

August 9, 1991
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38 19-1
Crim.Code §9-1

Final legislative action, 86th General Assembly:

P.A. 86-806—June 21, 1989

P.A. 86-834—June 26, 1989

P.A. 86~1012—Nov. 2, 1989

See IIl.Rev.Stat. ch. L, € 1105 as to the effect of (1) more than one
amendment of a section at the same session of the General Assembly or
(2) two or more acrs relating to the same subject matter enacted by the
same General Assembly.

9-1.1. § 9-1.1. Repealed by P.A. 84-1414, § 2, eff. Sept.
19, 1986; P.A. 85-293, Art. II, § 21, eff. Sept. 8,

1987.
P.A. 85-293, An. I, the Final 84th General Assembly Combining
Revisory Act, resolved multiple actions of the 84th General Assembly.

9-1.2. Intentional homicide of an unborn child

§ 9-1.2. Intentional Homicide of an Unborn Child, (a) A
person commits the offense of intentional homicide of an
unborn child if, in performing acts which canse the death
of an unborn child, he without lawful justification:

(1) either intended to cause the death of or do great
bodily harm to the Pregnant woman or her unborn child or
knew that such acts would cause death or great bodily
harm to the Pregnant woman or her unborn child; or

(2) he knew that his acts created a strong probability of
death or great bodily harm to the pregnant woman or her
unborn child; and

{3) he knew that the woman was pregnant.

(b) For purposes of this Section, (1) “unborn child” shall
mean any individual of the human species from fertiliza-
tion until birth, and (2) “person” shall not include the
pregnant woman whose unborn child is killed.

(¢) This Section shall not apply to acts which cause the
death of an unborn child if those acts were committed
during any abortion, as defined in Section 2 of the Hlinois
Abortion Law of 1975, as amended,? to which the pregnant
woman has consented. This Section shall not apply to acts
which were committed bursuant to usual and customary

(d) Penalty. The sentence for intentional homicide of an
unborn child shall be the same as for first degree murder,
except that the death Penalty may not be imposed.

(e) The provisions of this Act shall not be construed to
prohibit the prosecution of any person under any other
provision of law.

Amended by P.A. 85-293, Art. I1I, § 13, eff. Sept. 8, 1987.

! Paragraph 81-22 of this chapter.

9-2. Second degree murder

§ 9-2. Second Degree Murder. (a) A person commits
the offense of second degree murder when he commits the
offense of first degree murder as defined in paragraphs
(1) or (2) of subsection (2) of Section 9~1 of this Code and
either of the following mitigating factors are present:

(1) At the time of the killing he is acting under a sudden
and intgnse passion resulting from serious provocation by

ors to kill, but he negligently or accidentally causes the
death of the individua] killed; or

(2) At the time of the killing he believes the circum-
stances to be such that, if they existed, would justify or
exonerate the killing under the principles stated in Article
7 of this Code,! but his belief is unreasonable.

CRIMINAL LAW AND PROCEDURE 386

{b) Serious provocation is conduet sufficient to excite an
intense passion in a reasonable person.

(c) When a defendant is on trial for first degree murder
and evidence of eijther of the mitigating factors defined in
subsection (a) of this Section has been presented, the
burden of proof is on the defendant to prove either miti-
gating factor by a preponderance of the evidence before
the defendant can be found guilty of second degree mur-
der. However, the burden of proof remains on the State
to prove beyond a reasonable doubt each of the elements
of first degree murder and, when appropriately raised, the
absence of circumstances at the time of the killing that
would justify or exonerate the killing under the principles
stated in Article 7 of this Code. In a Jury trial for first
degree murder in which evidence of either of the mitigat-
ing factors defined in subsection (a) of this Section has
been presented and the defendant has requested that the
jury be given the option of finding the defendant guilty of
second degree murder, the jury must be instructed that it
may mnot consider whether the defendant has met his
burden of proof with regard to second degree murder until
and unless it has first determined that the State has
proven beyond a reasonable doubt each of the elements of

first degree murder.
(d) Sentence.
Second Degree Murder is a Class 1 felony.
Amended by P.A. 84-1450, § 2, eff. July 1, 1987.
1 Paragraph 7-1 et seq. of this chapter.'

For application of P.A. 84-1450, see Historical Note following ch. 37,
1 702-7.

9=2.1. Voluntary manslaughter of an unborn child

§ 9-2.1. Voluntary Manslaughter of an Unborn Child.
(a) A person who kills an unhorn child without lawfuyl
Justification commits voluntary manslaughter of an un-
born child if at the time of the killing he is acting under a
sudden and intense passion resulting from serious prove-
cation by another whom the offender endeavors to kill, but
he negligently or accidentally causes the death of the
unborn child.

Serious provocation is conduct sufficient to excite an
intense passion in a reasonable person.

(b) A person who intentionally or knowingly kills an
unborn child commits voluntary manslaughter of an un.
born child if at the time of the killing he believes the
circumstances to be such that, if they existed, would
Justify or exonerate the killing under the principles stated
in Article 7 of this Code,! but his belief is unreasonable.

{c) Sentence, Voluntary Manslaughter of an unborn
child is a Class 1 felony.

(d) For purposes of this Section, (1) “unborn child” shall
mean any individual of the human species from fertiliza-
tion until birth, and (2) “person” shall not include the
Pregnant woman whose unborn child is killed.

(e} This Section shall not apply to acts which cause the
death of an unborn child if those acts were committed
during any abortion, as defined in Section 2 of the Illinois
Abortion Law of 1975, as amended,? to which the pregnant
woman has consented. This Section shall not apply to acts
which were committed pursuant to usual and customary
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