‘ " STATE OF MICHIGAN
COURT OF APPEALS

JANE DOE AND NANCY DOE,
Plaintiffs-Appellants,

PATRICK BABCOCK, DIRECTOR OF THE MICHIGAN

.DEPARTMENT OF SOCIAL SERVICES; et al., No. 116069

Defendants-Appellees,

and

RIGHT TO LIFE OF MICHIGAN, INC., st al.,

vvvvvvwvvvvvvvvvvwwuvv

Intervening Defendants-Appellees

ON APPEAL FROM WAYNE COUNTY CIRCUIT COURT,
NO. 89 904749 C3

BRIEF OF MICHIGAN SENATORS AND REPRESENTATIVES AS AMICI
CURIAE IN SUPPORT OF APPELLEES

William J. Coughlin
5445 Corporate Drive
Buite 400

Troy, Michigan 48098
(313) 641-1600

Clarke D. Forsythe

Kevin J. Toda

Americans United for Life
Legal Defense Fund

343 8. Dearborn St. #1804
Chicago, IL 60604

(312) 786-9494

Counsel for Amici Curiae
June 14, 1989



oAl

ok

LA st L g,

e

TABLE OF CONTENTS

Page
TABLE OF CONTENTS ..ot C e e ettt 1
TABLE OF AUTHORITIES................. I T 111
INTEREST OF AMICT CURIAE........... Tttt et ettt i, .. o1l
STATEMENT OF THE CASE.................... . .. C ettt i, .2
ARGUMENT......... Tttt i i et R T T .4
I. INTRODUCTION. ................ .. .. e e s enons Tt et ettt it 4
II. THE DUE PROCESS CLAUSE OF THE MICHIGAN A
CONSTITUTION, ART. I, SEcC. 17, DOES
NOT PROTECT A RIGHT TO ABORTION...............ooii .6
A. It Was No Purpose Of The 1963
Constitution To Protect A Right .
To Abortien.......... cetenaa. R 6
B. Abortion Is Not A Right Grounded
In The History Ang Traditions of
Michigan.....,...... . I S
1. The English Common Law, As
Adopted By Michigan, Treated
Abortion As 2 Crime....... ... i ¢-..10
2. Beginning in 1846, the Michigan
Legislature Consistently
Prohibited Abortion.................... .......... .15
3. Prior To Roe V. Wade, Michigan
Courts Uniformly Declined To
Recognize a Right To Abortion
Under The Michigan Constitution................... 18
4. Since The United States Supreme
Court Created 2 Right To Abortion
Under The Federal Constitution,
Michigan Courts Have Relied
Exclusively On The Supremacy
Clause In Recognizing The
Abortion Right...................... ............ .24



S o me—

III. NEITHER THE EQUAL PROTECTION CLAUSE

NOR THE ANTI-DISCRIMINATION CLAUSE

IN THE MICHIGAN CONSTITUTION, ART. I,

SEC. 2, PROTECTS A RIGHT TO ABORTION................
IV. THE CONCEPT OF PRIVACY EMBODIED IN THE

MICHIGAN CONSTITUTION DOES NoT PROTECT

A RIGHT ToO ABORTION...... ... . . ..
V. CONCLUSION........ ... ..o L T
APPENDIX A: MEL 400.200a.. .

APPENDIX B: Brief of Certain American State

APPENDIX C: Brief of The Association for Public

-ij-



TABLE OF AUTHORITIES

CASES
akron v. Akron Center for Reproductive

dealth, 462 US 416 (1983) e 27
Anway v. Grand Rapids R. Co., 211 Mich 592,

179 NW 350 (1920) e 35
Beal v. Doe, 432 US 438 (1976) v ... ettt e, 33
Cassidy v. McGovern, 415 Mich 483,

330 Nw24 22 (1982) .. ......... B 35
Commonwealth v. Parker, 50 Mass (9 Met)

263(1845) ... i e e, 12
JdeMay v. Roberts, 46 Mich 160, 9 NW 146

(1881)......... I LI I 36,37
Detroit Free Press v. Oakland County Sherriff,

164 Mich app 656, 418 NW2d 124 (1987)...... ettt e . c..9
Doe v. Bolton, 410 US 179 (1973) oo viennnnnnn. .. et it passim

Dorlin v. Providence Hospital, 118 Mich App 831, -
325 NW2d 600 (1982)....................... ........ s st eneeas .27

Doster v. Estes, 126 Mich App 497,

337 NW2d 549 (1983) e evvuiuiiiunun. ... c e e S et e e e et 4,33
Eisenbrenner v. Stanley, 106 Mich App 357,
308 Nw2d 209 (1981), leave to appeal denied,
414 Mich 875 (1982)........... .. .. tecan. L I I T TR 27
Faler v. Lenawee County Sherriff,
161 Mich App 222, 409 NW2d 791 (1987) it 9
Fox v. Employment Securit Commission,
379 Mich 579, 153 Nw2d 644 (1967)....... c e s eeoaaa C et e ccr e 4,33
Frey v, Naftaly, File No. 87-59147-aW
(Ingham Cty. Cir. ct. (1987) ) e ceree
Frey v. Naftaly, 429 Mich 315, 414 Nw24 873
(1987) e eevinnnnnnnnnn. ... e e e, 2
Frvover v. Forbes, 1989 WL 27430
(Mich App Mar. 20, 1989), petition for
leave to appeal filed, No. 85718

27

(Mich Mar. 30, 1989)....... e e '



Gauthier v. Campbell, Wyant & Cannon
foundrvy Co., 360 Mich 510, 104 NW2d 182

(1960) e eevu..... ceeececas C e st eenn R T 4
Gilchrist v. Mystic Workers of the World,
186 Mich 247, 163 NW 10 (1917) e e ie e D 20
Griswold v. Connecticut, 381 US 479 (1965) e e v i inennennnnnn. .. «.36
Harris v. McRae, 448 US 297 (1980) . v eeivnnnn.... C e et eee e 4,33
In re Contempt of Stone, 154 Mich App 121,
397 NW2d 244 (1986) .................. Ce ettt e e, ce...8
In re Vicker's Petition, 371 Mich 114, o
123 NW24 253 (1963)............................ ........... . .passim
Lamb v. State, 67 Md 524, 10 A 208 (1887) e v iiieinnnn, .13
Larkin v. Wavyne County Prosecutor, )
389 Mich 533, 208 NwW2d 17s (1973) e e eevvnnnunn.. #ececsasensa . .passinm
Maher v. Roe, 432 US 464 (1976)..... C et eraceans Ce e et et ..33
Matter of Dittrick Infant,
80 Mich App 219, 263 Nw2d 37 (1977) et ...8
McPherson v. Blacker, 92 Mich 377, -
52Nw469 (1892)...'.-...l...........'....ll..........li.-l......s
Mever v, Nebraska, 262 Us 390 (1923) e i iv v e et acesans .9,37
Mills v. Commonwealth, 13 Pa 630 (1850) e evvvevnnn.... et ce.13
Mitchell v. Commonwealth, 78 Ky 204 (1879) e e, ceal2
Moore v. Span ler, 401 Mich 360,

...... l.'l...'l..33

258 NW2d 34 (1977) e e e e

Mutchall v. Cityv of Kalamazoo,
323 Mich 215, 35 Nw2d 145 (1949).................................4

O'Neill v. Morse, 385 Mich 130,
188 NW2d 785 (1971)c.vennnnnnnnnnnnn. .. e et eeieeaaa.

see2.9,37

Palko v. Connecticut, 302 US 319 (1937) e ieiieiennnn. ..

Palmer v. Bloomfield Hills Board of Education,
164 Mich App 573, 417 NW2d 505 (1987) e et e iininnnnnnnnnn.. cerenedd

People v. Abbott, 116 Mich 263 56 NW 862
s I

(1898)..................................................

-iv-—



People v. Aiken, 66 Mich 460, 33 NW 821

(1887) ¢ e ® e e et et e et esnsee. 20
People v. Atwood, 188 Mich 36,
154 NW24 112 (1915) s e v ven oo, .. ce e rene R T R T T P
People ex rel. Bay City v. The State Treasurer,
23 Mich 499 (1871) e evvnnnnn. .. 44 e s e e et s e e ceesesaah
People v. Bricker, 42 Mich App 352, )
201 NwW2d 647 (1972)................................ ...... «s.passim
People v, Bricker, 389 Mich 524, ]
208 NW2d 172 (1973) e e eevinn. ... I T .passim
People v. Dochstader, 274 Mich 238,
264 NW 356 (1936).....v........ St ettt e et e et 20
People v. Harding, 53 Mich 481, 19 NW 155 (1884).............. ceeb
People v. Hicks, 149 Mich App 737,

..................... ees8

386 NwW2d 657 (1986)...................... _

People v. Kelsey, 303 Mich 715, 7 NW2d 120

(1943)........................................... .......

teseeeall9

People v. Kirchoff, 120 Mich App 617,
327 NW2d 535 (1982)...........................................9-10

People v. McDowell, 63 Mich 229, 30 NW 68
0019

(1886)...................... ..... LR

People v. Nixon, 42 Mich App 332,
201 NW2d 635 (1972) e e e ceascaae ...passim

People v. Nixon, 389 Mich 809,
387Nw2d921 (1973).........l....‘l.........l..llll....l'i...25'3l

People v. Nixon, 58 Mich App 38,
veeeeees24,31

212 NW2d 797 (1973) ..ivuuenon. ...
People v. Olmstead, 30 Mich 431 (1874) v eensinnnnnnnn.. ee.13,19
People v. Pearson, 157 Mich App 68,
403Nw2d498 (1987)........'.QDI.....I.....-..... ...... 4 ® » » » o 0 0 e 0 9
People v. Sessions, 58 Mich 594,
26 NW 291 (1886)................................... ....... . .passim
People v. Stahl, 234 Mich 569, 208 NW 685
(1926)..'....‘......'.-.. ..... ® ® s 20 ¢ 50 a0 00 I..I..'.. ........... .‘13
People v. Tate, 134 Mich App 682,

..lg

352 NwW2d 297 (1984) .. ioveeinu. ... ot e ecen e, D

-V—



People v. Thompson, 424 Mich 118,

379 NW24 49 (1985) - e, 6,7,34

2eople v. Wellman, 6 Mich App 573,

149 NwW2d 908 (1967) ¢ v v i nnn. .. c e e et aene cesees s st ettt ee e .20

2eople v. Williams, 135 Mich App 537,

355 NW2d 268 (1984)...... c et s s ecnseecnsa ® e e s e as e e e s e .9

Pfeiffer v. Board of Education, 118 Mich 560,
.................... 6

77 NW 250 (1898) e cunenenrnnennnn... e,

Profitt v. Bartolo, 162 Mich App 35,

412 NW2d 232 (1987), leave to appeal denied,
00027‘

No. 81538 (Mich Mar. 22, 1989)...... e e e e e e e secnsccaannnene
Proprietary v. Lambrozo, 53 Md Archives
387(1663)....... e e e s et e a s e t e e e e acr oo e e et eee ceeeal2
Rex v. Bourne, 1 K.B. 687 (1939)........ Cetestseecee e ee..13
Rex v. Sims, 75 Eng Rep 1075 (1601) .. .uvun... et eeae e e..12
Roe v. Wade, 410 US 113 (1973) e iiiie it iteennnnnn. ceee...passim
Roy v. Rau Tavern, Inc, 167 Mich App 664,
423NW2d54 (1988).O..-..O...........l...ll...-.....-.C...-.....33
Snyder v. Massachusetts, 291 USs 97 (1934) . ..ivennn.... ceeess..9,18
State ex rel. Macomb County prosecuting Attorney
V. Mesk, 123 Mich App 111, 333 NwW2d 184
(1983)......I......II..O....I."..l...'QI...I. IIIIIIIIII ® @ » 3 0 0 9 e 9
State v. Emerich, 13 Mo APP 492 (1883)...iiinneinnnnnnnnnnnn.. «..12
State v. Cooper, 22 N.J.L. 52 (1849) ciiniiiieeiiennnnnnnnnnn. «el2
State v. Slagle, 83 NC 630 (1880)....... C ettt cacetececaaneerea .13
Strohmaier v. Associates in Obstetrics and

...27

Gynecoloqgy, 122 Mich App 116, 322 NW2d 432 (1982) . vvevnn.. ..

Tillman v. Detroit Receiving Hos ital,
138 Mich App 683, 360 NW2d 275 (1984) v evvennnnnnn..

Walker v. Wolverine Fabricating & Mfqg. Co.,
425 Mich 586, 391 NwW2d 296 (1986)............... ..... Y Y

Williams v. Zbaraz, 448 US 358 (1980)
Womack v. Buckhorn, 384 Mich 718, 187 Nw24d 218 (1971)........ o o227

-vi-



STATUTES

Mich Const. 1963 Art. I, sec. 2ottt

Mich Const. 1963 Art. Toosec. 17 e .. 6
Mich Const. 1963 Art. II, sec. R T ]
Mich Const. 1963 aArt. III, sec. 7eveuuvenunn.. .. et e
MCR2.116(c) (10) euvun.un... ... ettt ittt Cheereenan. cevel3

MRS ch. 153, sec. 32 (1846) e v eeuunn. .. ceseavaas teeean +..15,16
MRS ch. 153, sec. 33 (1846).......................... ........ 15,16
MRS ch. 153, sec. 34 (1846)............................. ..... 15,16
RS ch. 153, secs. 33 (1846)........ c et s e I I 15,16
MRS ch. 153, secs. 14 (1846) . ..oivuinuinnnunnn. .. Chetacana. .15,16
ML ch. 106, secs. 1 & 2 e ceve..16

MCL338.53 (MS14.533)...-.....‘........'....-.. ....... *® ® s 0 e ..._30

MCL 750.14 (MS 28.204) (1931)............... e, 7,15,17,21
MCL 750.15 (MS 28.205) (1931) e 17,28
MCL750.34 (1931).uuviiiiuni et et ...18
MCL 750.40 (1931)............... et et e ...18
MCL 750.322 (MS e 15,29
MCL 750.323 (MS 28.555)....................................7,15,29
MCL 750.505 (MS 28.773).........................................10

PIA. 1931’ No. 328' sec. 14..'...l................l.'.' ...... ..'17

MISCELLANEOUS

Advisory Opinion 1972 PA 294,
389 Mich 460, 208 NW2d 489‘(1972)....... ................... P —

Advisory Opinion 1975 PA 227,
396 Mich 465, 242 Nw24d 3 (1976) cveveunnn... e e et ea e aaeas. 34,35,36

-vii-



Advisory Opinion on Constitutionality
of 1975 PA 227 (Question 1),

396 Mich 123, 240 Nw2d 193 (1976)c.ceennnnnnnn... ce e

Dorland's Tllustrated Medical Dictionary
at1105(1985).,... ..... e et et ee e e v

Ely, The Wages of Crying Wolf,
82 Yale L.J. 920 (1973)...... R T T T

State of Michigan, Constitutional Convention
Official Record, 739-752 e I R

Witherspoon, Reexaminin Roe; Nineteenth
Centu Abortion Statutes and the Fourteenth
Amendment, 17 St. Mary's L.J. 29 (1985) ¢ e vvniiiiiian e, .15

1 Ww. Blackstone, Commentaries on the Laws
==taeltaries on the Laws

ofEngland(l765-l769).. ....................................... .11

2 H. Bracton, The Laws and Customs of Fngland
h Ta70y === 0L Lngland
279 (Twiss ed. i eeall

Byrn, An American Tra edy: The Supreme Court
on Abortion, 44 Fordham I,. Rev. 807 (1973) ceenineiiiiinninnnn 12

E. Coke, Third Institute of the laws of
644).-...........'...l.Q......I.-‘...I..O...l.""-....-.ll

England (1
Dellapenna, The Historvy of Abortion:

Technoloqgy, Morality , and the Law
40 U. Pitt. L. Rev. 359 (1979)... ............. t e e oo s enneas 11,15,22

2 Fleta 60-61, Book I, ch. 23
(Seldon Soc. ed. 1955) ciiiiiii i c ettt e es et eenaan

Michigan Official Canvas of Votes (1972)......................8,18

-viij~



INTEREST OF THE AMICUS CURIAE

Amicus Curiae represent a bipartisan group of

22 Michigan

State Senators and Representatives who support and voted for

Proposal A, the restriction on public funding for abortion in the

State of Michigan. The disposition of this appeal will directly,

and perhaps permanently, affect the constitutional authority of the

amicus curaie to legislate sound public policy for the State of

—_—— =4

Michigan on the question of abortion funding and will directly, and

perhaps permanently, affect their ability to represent their

constituents on the issue of abortion funding in the Michigan

Legislature.
Senators:

James A. Barcia (D-34th)
Connie B. Binsfeld (R-36th)

Doug cCarl (R-9th)

Harmin Cropsey (R-21st)

Doug Cruce (R-16th)

Frederick Pp. Dillingham (R-30th)
Christopher Dingell (D-7th)
William Faust (D-12th)

Representatives:

Nick Ciaramitaro (D-73rd)
Walter J. De Lange (R-91st)
Robert A. DeMars (D-28th)
Joanne G. Emmons (R-99th)
Paul C. Hillegonds (R-54th)
Alvin J. Hoekman (R-95th)
David M. Honigman (R-24th)
Margaret O'Connor (R-52nd)

Ed Fredericks (R-23rd)
George Z. Hart (D-10th)

Jerome T. Hart (D-14th)

Rudy J. Nichols (R-8th)

Dick Posthumus (R-31st)

John J.H. Schwarz, M.D. (R-20th)
Norman D. Shinkle (R-11th)

Jack A. Welborn (R-13th)

Lynn F. Owen (D-21st)

Sal Rocca (D-71st)

Kenneth R. Sikkema (R-94th)
Stanley Stopczynski (D-11th)
Claude A. Trim (R-20th)

Timothy L. Walberg (R-40th)

Paul Wartner (R-47th)

William J. Van Regenmorter (R=55th)



STATEMENT OF THE CASE

Circuit court upholding Proposal a, codified at McL 400.109a, under
the Michigan Constitution. Proposal A was pPassed as a referendunm
under Article II, sec. 9 of the Michigan Constitution, which gives
the people of the State of Michigan the power to enact laws via

initiative and to approve laws enacted by the Legislature by

referendum. Proposal a pProhibits state Medicaid funding for
abortions unless "the life of the mother is threatened.™ See

Appendix A for full text of Proposal A.

the House, on June 17, 1987, and the Senate, on June 23, 1987. The
effective date of the initiateq legislation, designated 1987 PA 59,

was challenged on June 23, 1937. Frey v. Naftaly, File No. 87~

59147-AW (Ingham Cty. Cir. ct. (1987)).
The Michigan Supreme Court ruled that 1987 pa s9 would take

effect on March 30, 1988. Frey v. Naftaly, 429 Mich 315, 414 Nw2d

873 (1987). Prior to that date, a Referendum Petition was



et

approved by a 57% majority and became legally effective ten days
thereafter on December 12, 198s.

Appellants initiated this action on February 23, 1989, by
filing suit in the Circuit Court for the County of Wayne
challenging the constitutionality of Proposal A. On March 17,
1989, the circuit court judge denied Plaintiffs! Motion for
Preliminary Injunction: pursuant to MCR 2.116(C) (10), dismissed
Plaintiffs' claim as without merit; and granted Defendants' motion
for Summary Judgment, finding that no genuine issue of material
fact existed as to the constitutionality of MCL 400.109a.

Amici Curiae agree with the facts of the case as so stated by
the Circuit court. Order and Decision of the Court 1-3. Amici
note that on March 17, 1989, Appellant Jane Doe had an abortion
paid for by private contributions. See PlaintiffsiAppellants'

Brief on Appeal (App. Br.) at 2, 17.



ARGUMENT
I.
INTRODUCTION

The Appellants challenge the constitutionality of Proposal A,
MCL 400.109a, which prohibits public funding for abortions unless
"the life of the mother is threatened." They contend that Proposal
A violates the Due Process, Equal Protection, Anti-Discrimination
Clauses, and "Privacy Component" of the Michigan Constitution.
APp.Br. at 24-26. Therefore, the ultimate question Appellants
raise is whether the Michigan Constitution provides a right to a
tax-funded abortion.

The Appellants contend that the Michigan Constitution
independently contains such a right, even though the Federal
Constitution does not. Harris v. McRae, 448 US 297 (1980) ;

Williams v. Zbaraz, 448 US 358 (1980). App.Br. at 21. However,

the courts of this State have consistently interpreted the Due
Process and Equal Protection Clauses of the Michigan Constitution
to be no broader than the Same provisions in the Federal

Constitution. See e. -+ FOX v. Michigan Employment Sec. Commission,

379 Mich 579, 153 NW2d 644 (1967); Gauthier v. Campbell, Wvant &

Cannon Foundrv Co., 360 Mich 510, 104 Nw2d 182 (1960); Mutchall v.

City of Kalamazoo, 323 Mich 215, 35 NW2d 145 (1949); Palmer v.

Bloomfield Hills Bd. of Education, 164 Mich App 573, 417 NwW2d4 505

(1987):; Doster v. Estes, 126 Mich App 497, 337 NW2d 549 (1983).

The thorough briefs filed by the Attorney General and by the
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Intervening Defendants fully demonstrate the futility of
Appellants' arguments.

Nevertheless, Appellants argue at length that the Michigan
Constitution ought to be interpreted more broadly than the Federal
Constitution---to encompass a right to a publicly-subsidized
abortion. App.Br. 24-26, 27 & n.10. This argument is equally
futile. Even 1if an independent analysis of the Michigan
Constitution is undertaken, it is clear that the Constitution does
not protect a right to a publicly-funded abortion. Before
Appellants can assert that the Michigan Constitution protects a
right to a publicly funded abortion, they must first demonstrate
that the Michigan Constitution protects a right to abortion in and
of itself. Most constitutional rights are not---and need not---be
publicly funded. An individual interest cannot be of such
fundamentality that it requires public subsidization unless it
constitutes a constitutional right in and of itself. A review of
the history of the Michigan Constitution and its construction by
Michigan courts clearly confirms that the People of Michigan have
never withdrawn abortion from the political process and enshrined
it as a right in the Michigan Constitution. Rather, the public
policy of this State has long proscribed abortion. Since abortion
is not protected as a right under the Michigan Constitution, there

can be no right to a publicly-subsidized abortion.
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II.
THE DUE PROCESS CLAUSE OF THE MICHIGAN
CONSTITUTION, ART. I, SEcC. 17, DOES NOT
PROTECT A RIGHT TO ABORTION

A. It was No Purpose Of The 1963 Constitution
To Protect 3 Right To abortion.

The Michigan Due Process Clause Provides, in relevant part,

that "No person shall be ., ., |, deprived of life, liberty or
Property, without due bProcess of law." Mich. const. 1963 art. 1,
sec. 17. In construing the Provisions of the Michigan

Constitution, the courts of this state---from the earliest times
-0 the most recent---have consistently held that the Constitution

AUSt be interpreted with regard to the purpose of the framers and

the contemporaneous understanding of the people. See e.g., Walker

V. Wolverine Fabricating & Manufacturing Co., 425 Mich 586, 589,

391 Nwa2d 29, 297, 299 (1986) ; People v. Thompson, 424 Mich 118,

126, 379 Nw2d 49, 52 (1985); Pfieffer V. Board of Education, 118

Mich 560, 564, 77 Nw 250, 251 (1898) ; McPherson v. Blacker, 92 Mich

377, 383, 52 Nw 469, 470-71 (1892) ; People v. Harding, 53 Mich 481,

485, 19 NwW 155, 156 (1884); People eX rel. Bay Citv v. The State

Treasurer, 23 Mich 499 (1871). In discerning the framers' purposes

and the contemporaneous understanding of the people, Michigan
courts have examined the legislative history of the constitutional

provision, including the debates (Walker v. Wolverine, 425 Mich

586, 391 Nw2d 469; People v. Thompson, 424 Mich 118, 379 Nw2d 49),

as well as the history of the times, McPherson v. Blacker, 92 Mich

377, 52 Nw2d 469; People v. Harding, 53 Mich at 485, 19 NW at 156.




The framers of the constitution are presumed to be aware of the
underlying state of the law at the time the provision is adopted.

People v, Thompson, 424 Mich at 129, 279 Nw2d at 53. The

application of these canons of construction verifies that the

Michigan Constitution does not protect a right to abortion.
During the Constitutional Debates surrounding the adoption of

<he 21963 Constitution, there was no discussion of a right to

abortion under the Michigan constitution. State of Michigan,

Constitutional Convention Official Record (1961).  1In 1963, when

<he Michigan Constitution was adopted, abortion was treated as a
crime, unless the abortion was necessary to save the life of the
mother. McCL 750.323 (Ms 28.555); MCL 750.14 (MS 28.204). There
Was no move at any point in the Debates to incorporate a right " to

abortion into the State Constitution. Instead, the discussion

included in the United States Due Process Clause. Id. at 739-752.
In 1963, no right to an abortion had yet been engrafted onto the
Federal cConstitution. Such was the understanding of the people of
this State when they adopted their constitution; an expansion of
the state constitution to include a right not adopted by the

Michigan citizenry is entirely unwarranted.'’

In fact, an attempt to change the state abortion laws to
"allow abortions under certain circumstances" (i.e. where the fetus
was 20 or fewer weeks gestational age and the abortion was
performed in an approved hospital) was eéxpressly rejected by
Michigan voters in 1972. Proposal B, as it was designated, was
included as a referendum on the general election ballot on November
7, 1972. The Proposal was rejected by a 61% majority opposed to

7
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of the law and the history of the times in addressing the specific
question of abortion. Looking to the history of the law and public
policy in Michigan, the Michigan Supreme Court, in People v.
Bricker, 389 Mich 524, 208 Nw2d 172 (1973), in an opinion by Chief
Justice Kavanagh, unanimously affirmed that "it jis the public
policy of the state to proscribe abortion® and that no abortion
right is protected independently under the Michigan Constitution.

Id., 389 Mich at 529, 208 Nwad at 17s.

Governor, the Attorney General, others exercising

executive power, the decisions of our courts, and the

vote of the people. Proponents of abortion reform took

4 case to the People last November and lost.

It is the public policy of the state to proscribe
Th

abortion. is public Policy must now be subordinated
to Federal Constitutional requirements.

The Michigan Due Process Clause, like the Due Process Clause
of the Fourteenth Amendment of the United States Constitution,
protects those rights that are deemed fundamental. See e.q.,

Tillman v, Detroit Receiving Hospital, 138 Mich App 683, 360 NW2d

275 (1984); Matter of Dittrick Infant, 80 Mich App 219, 263 NW24

37 (1977); People v. Hicks, 149 Mich App 737, 386 NW2d 657 (1986);

In re Contempt of Stone, 154 Mich App 121, 397 Nw2d 244 (1986);

it. Michigan Official canvas of Votes at 63,

8



Faler v. Lenawee County Sheriff, 161 Mich App 222, 409 Nw2d 791

(1987). Accord, Snvder V. Massachusetts, 291 US 97 (1934); Palko

V. Connecticut, 302 Us 319 (1937); Mever v. Nebraska, 262 US 390

(1923). Due process of law protects those rights which are so
deeply rooted in our traditions and conscience as to be "implicit

in the concept of ordered liberty." Tillman, 138 Mich App at 686,

360 NW2d at 277.

B. Abortion Is Not a Right Grounded In The
History And Traditions Of Michigan.

Alternatively, for any right to be considered fundamental, it
Iust be grounded in the history and traditions of our society and
be basic to our civil and political institutions. See Detroit Free

Press v. oOakland County Sheriff, 164 Mich App 656, 418 NW2d 124
(1987);: Tillman v. Detroit Receiving Hospital, 138 Mich App 683,

360 NW2d 27s (1984). Accordingly, in State ex rel. Macomb County

Prosecuting Attorney v. Mesk, 123 Mich App 111, 333 Nw2d 184

(1983), the court refused to find within the right of privacy a
right of unmarried individuals to engage in sexual relations for
payment of money. The court reasoned that because prostitution has
been considered a crime both at common law and under Michigan's
statutes, the practice cannot be considered a fundamental right.
Likewise, Michigan courts have repeatedly rejected claims that

the use of illicit drugs is entitled to protection under the right

of privacy. People v, Pearson, 157 Mich App 68, 403 NW2d 498
(1987) ; People v. Williams, 135 Mich App 537, 355 Nw2d 268 (1984) ;

People v. Tate, 134 Mich App 682, 352 NW2d 297 (1984); People v.




Xirchoff, 120 Mich App 617, 327 NW2d 535 (1982). These decisions

have relied, in part, on a social consensus that views drug abuse
as unacceptable.

Abortion has never been protected under either the
constitution of the laws of the State of Michigan. From the
earliest date, the public policy of this State has condemned the
practice of abortion and sought to eradicate it. The English
common law, adopted by Michigan, treated abortion as a crime. The
Michigan Legislature has consistently punished ‘abortion as a
serious criminal offense. At no time in this State's history, has
abortion been regarded as a right. An activity condemned at common
law and proscribed by statute cannot be considered a fundamental
right firmly rooted in the traditions and conscience of the
Michigan people and integral to our ordered liberty.

1. The English Common Law, As Adopted By Michigan,

Treated Abortion As A Crime.

The Michigan Constitution specifically incorporates the
English common law. Mich. Const. 1963 Art. III, sec. 7. Likewise,
MCL 750.505 (MS 28.773) provides that common law crimes not defined
by statute are to be carried forward as part of the law of Michigan
and punished as felonies, regardless of their designation at common
law. Accordingly, an understanding of the common law crime of

abortion in England is essential to a proper analysis of abortion

in Michigan.
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At common law, abortion was treated as a serious crime from

the earliest of times.’ A review of the common law commentaries

indicates consistent condemnation of abortion. The thirteenth

century commentators Bracton and Fleta classified abortion as
homicide if the fetus was "formed and animated." 2 H. Bracton, The
Laws and Customs of England 279 (Twiss ed. 1879); 2 Fleta 60-61,

o

300k I, ch. 23 (Seldon Soc. ed. 1955). The sixteenth and

seventeenth century jurist, Sir Edward Coke, declared that abortion
of a woman "quick with childe" was a "great misprision [a serious
2isdemeanor] and no murder" if the child died in the womb and a
nurder if the child died from injuries inflicted while in the womb

after being born. E. Coke, Third Institute of the Laws of Enaland

at 50-52 (1644). If, however, "the childe be born alive, and dieth
of the Potion, battery, or other cause, this is murder: for in law
it is accounted a reasonable creature, in rerum natura;.when it is
born alive." Id. Likewise, Blackstone held that killing a child

in the womb, although not murder, was "a very heinous misdemeanor."

1 W. Blackstone, Commentaries on the Laws of England 126 (1765-

-

1769).

The commentaries of Bracton, Fleta, Coke, Blackstone and other

secondary authorities supported the criminality of abortion. By

¢ For a comprehensive review of the history of abortion at

common law, see Dellapenna, The History of Abortion: Technology,

Morality, and the Law, 40 U. Pitt. L. Rev. 359 (1979). See also,
Brief of Certain American State Legislators as amici curiae and

Brief of The Association for Public Justice and The Value of Life

Committee, Inc. as amici curiae in Webster v. Reproductive Health

Services, No. 88-605 (US 1989), attached as Appendices B and C,
respectively. i
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the early eighteenth century it was firmly established at common

law that abortion was a crime. See e.g., Rex V. Sims, 75 Eng Rep

1075 (1601); pProprietary wv. Lambrozo, 53. Md Archives 387-391

(1663). See also, Appendix C at 3-19. Courts had issued
increasingly clear holdings that abortion was a crime. No decision
indicated that any form of abortion was lawful. Id.

The common law on abortion cannot be understood without a
clear understanding of the development of medical science. The
early common law prohibited the abortion of a woman after
"quickening, " or after the point in a pregnancy at which the mother
begins to detect fetal movement, commonly occurring at 16-18 weeks
gestation. Larkin v. Wayne County Prosecutor, 389 Mich 533, 540,

208 NW2d 176, 179 (1973); Dorland's Illustrated Medical Dictionary

(1985) at 110s. The quickening distinction found in the early

common law commentaries and cases was solely a reflection of the

primitive medical knowledge of the day. Byrn, An American Tragedy:

The Supreme Court on Abortion, 44 Fordham L. Rev. 807, 816 (1973).

As advances in medical technology revealed conception to be the
point at which a biologically unique human being was formed, the
quickening distinction was abandoned as medically obsolete.’ The
Maryland Court of Appeals observed the demise of the quickening

distinction in the common law:

3 ee Appendix B, at 8-29; Appendix C, at 23-26.
Acknowledging the arbitrary nature of the quickening distinction,
four courts recommended corrective legislation. See Mitchell v.
Commonwealth, 78 Ky 204, 209-10 (1879) ; Commonwealth v. Parker, 50
Mass (9 Met.) 263, 268 (1845) ; state v. Emerich, 13 Mo App 492, 495
(1883); State v. Cooper, 22 NJL 52, 58 (1849).

12



(Als the life of the infant was not supposed to begin
until it stirred in the mother's womb, it was not
regarded as a criminal offence to commit an abortion in
the early stages of pregnancy. A considerable change in
the law has taken Place in many jurisdictions by the
silent and steady progress of judicial opinion; and it

Lamb v. State, 67 Md 524, 533, 10 A 208 (1887) (emphasis added) .

State v. Slagle, 83 NC 630, 632 (1880); Mills v. Commonwealth, 13

Pa 630, 632-33 (1850). "[T)his evidentiary test was never intended
as a judgment that before quickening the child was not a live human
being." Byrn at 816. The well-settled criminal status of abortion

at common law is aptly summarized in Rex v. Bourne, 1 KB 687

(1939): —
long before then [the enactment of the first English
abortion statute of 1803], before even Parliament came
into existence, the killing of an unborn child was by the
common law of England a grave crime....The protection

which the common law afforded to human life extended to
the unborn child in the womb of its mother.

1 KB 687, 690.

The Michigan Supreme Court has clearly articulated its
adoption of the English common 1law treatment of abortion as a
serious crime. People v, Olmstead, 30 Mich 431 (1874); People v.

Sessions, 58 Mich 594, 26 NW 291 (1886) ; People v. Abbot, 116 Mich

263 56 NW 862 (1898); People v. Stahl, 234 Mich 569, 208 NW 685

(1926). Implicit in these cases is the understanding that abortion

was criminal at common law because it constituted the taking of

human life. Thus, in People v. Sessions, 58 Mich 594, 26 NW 291

(1886), the Court explained:

13



At common law life is not only sacred, but it is
inalienable. To attempt to produce an abortion or
miscarriage, except when necessary to save the life of
the mother, under advice of medical men, is an unlawful
act, and has always been regarded as fatal to the child
and dangerous to the mother. To cause death of the
mother in procuring or attempting to procure an abortion
is murder at common law.

38 Mich at 596, 26 NW at 293.

The Michigan Supreme Court arrived at the same conclusion when
asked to interpret the Michigan criminal abortion statute in light

of the United States Supreme Court's decision in Roe v. Wade, 410

CS 113 (1973). The Court declared "It [aborting an unborn quick
child] is a serious crime both at common law and under our statutes

because manslaughter involves the destruction of viable human

life." Larkin v. Wayne County Prosecutor, 389 Mich 533, 540, 208
NwW2d 176, 179 (1973). The Court's understanding in Larkin is

especially noteworthy given Roe's contrary assertion that "abortion

was never firmly established as a common-law crime even with

respect to the destruction of a quick fetus." 410 US at 136

(emphasis added).* Scholarship available in 1973 and developed
since then Clearly and strongly supports the conclusion of the

Larkin majority that abortion was never a right at common law at

“ The 1972 Court of Appeals decision in People v. Nixon, 42
Mich App 332, 201 Nw24 635, disputed the fetal protection element
of the common law abortion rule. Like the Supreme Court in Roe V.
Wade, Judge Van Valkenburg misapprehended the historical and
medical context in which the common law of abortion evolved. The
majority misinterpreted the quickening requirement to be a value
judgment regarding fetal life instead of the evidentiary test it
in fact was. Notwithstanding the majority's failure to find an
interest in fetal life in the common law, it acknowledged that the
abortion of a quickened fetus was a common law crime. 42 Mich App
332 at 335-37, 201 Nw2d4d at 638.
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‘of Abortion:

any time. See e.g. Dellapenna, The History

Technology, Morality, and Law, 40 U. Pitt. L.Rev. 259 (1979); Ely,

The Wages of Crving Wolf, 32 Yale L.J. 920 (1973); Witherspoon,

Reexamining Roe: Nineteenth Century Abortion Statutes and the

Fourteenth Amendment, 17 St. Mary's L.J. 29 (1985) .

2. Beginning In 1846, The Michigan Legislature
Has Consistently Prohibited Abortion.

Having adopted the English common law while still a territory,
HMichigan enacted its first statutes proscribing abortion in 1846.°
These statutes, like those currently in place but unenforced, ®

crohibited abortions, unless necessary to save the life of the

° Rev. Stat. ch. 153, Sec. 32: The wilful killing of-an
unborn quick child by any injury to the mother of such child, which
would be murder if it resulted in the death of such mother, shall

be deemed manslaughter. -

Rev. Stat. ch. 153, Sec. 33: Every person who shall administer
to any woman pregnant with a quick child, any medicine, drug or
substance whatever or shall use or employ any instrument or other
means, with intent thereby to destroy such child, unless the same
shall have been necessary to preserve the life of such mother, or
shall have been advised by two physicians to be necessary for such
burpose, shall, in case the death of such child or of such mother
be thereby produced, be deemed guilty of manslaughter.

Rev. Stat. ch.153, Sec. 34: Every person who shall wilfully
administer to any pPregnant woman any medicine, drug or substance
or thing whatever, with intent thereby to procure the miscarriage
of any such woman, unless the same shall have been necessary to
preserve the life of such woman, or shall have been advised by two
physicians to be necessary for that purpose, shall, wupon
conviction, be punished by imprisonment in a county jail not more
than one year, or by a fine not exceeding five hundred dollars, or
by both such fine and imprisonment.

®  fThe Michigan Legislature has not repealed the abortion
Statutes it enacted in 1846. Former MRS ch. 153, secs. 32: 33; and
34 are now codified at McL 750.322 (MS 28.554); MCL 750.323 (Ms
28.555); and MCL 750.14 (Ms 28.204), respectively.
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mother. The statutes enacted in 1846 contained a two-tiered
punishment scheme, punishing abortions resulting in the death of
a quick fetus more severely than abortions of unguickened fetuses.
JUnder these laws the "wilful killing of an unborn gquick child" was
considered felonious homicide and was punished as manslaughter.
MRS ch. 153, sec. 32 (1846) (emphasis added). Likewise, the law
provided, "Every person who shall administer to any pregnant woman
with a guick child, any medication...or shall employ any

instrument...with the intent to destroy such child, unless the same

shall have been necessary to preserve the 1life of such
nother...shall, in case the death of such child or such mother be
produced, be deemed guilty of manslaughter." MRS ch. 153, sec. 33
(1846) (emphasis added).

Section 34 focused on the act of abortion and the punishment
was not tied to fetal death. Accordingly, section 34 proscribed
abortions regardless of whether the fetus was killed and the stage
of pregnancy. This provision made it a misdemeanor to "wilfully

administer to any pregnant woman any medicine...or employ any

instrument...with intent to procure the miscarriage of any such

woman...unless the same shall have been necessary to save the life
of such woman". MRS ch. 153, sec. 34 (1846) (emphasis added).

In 1869, the Legislature strengthened its anti-abortion policy
by making it a criminal offense to publish or sell any publication
advertising abortion-producing drugs. ML ch. 106, secs. 1 and 2

(1869).

The Legislature significantly amended the original 1846

16



abortion statutes in 1931. First and most importantly, the
Legislature removed the common law quickening distinction insofar
as it classified all wilful abortions as felonies. P.A. 1931, No.
328, sec. 14, effective Sept. 18, 1931, now codified at MCL 750.14
(MS 28.204).7 This brought Michigan's abortion statutes into
complete alignment with the common law as it had continued to
evolve in England and many American jurisdictions as advances in
medical understanding undermined the validity of the quickening
distinction. Second, the proscription of abortifacients was
expanded and treated in a section separate from the general immoral
advertising law of 1869. MCL sec. 750.15 (MS 28.204) (1931). The
statute further developed the sections — criminalizing
abortifacients, providing that to "advertise, publish, sell, or
publicly expose for sale any pills, powder, drugs or combination
of drugs designed expressly for the use of females for the purpose:
of procuring an abortion” would be punishable as a misdemeanor
unless prescribed by a physician to save the mother's life. MCL

sec. 750.15 (MS 28.205)(1931). Sections 750.34 and 750.40

7 As amended in 1931, the statute provided:

Any person who shall wilfully administer to any pregnant woman
any medicine, drug, substance or thing whatever, or shall employ
any instrument or other means whatever with intent thereby to
procure the miscarriage of any such woman, unless the same shall
have been necessary to preserve the life of such woman, shall be
guilty of a felony, and in the case of the death of such woman be
thereby produced, the offense shall be deemed manslaughter.

In any prosecution under this section, it shall not be
necessary for the prosecution to prove that no such necessity
existed.
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contained additional bans on advertising abortifacients and
abortion services.

Michigan retains statutes criminalizing abortion. The
Legislature has not liberalized these laws in over 150 years. 1In
fact, as the 1869 and 1931 amendments indicate, every time the
Legislature amended the abortion statutes, it modified the laws to
punish abortion more severely.? Notwithstanding the United States
Supreme Court's decision in Roe v. Wade, the Michigan Legislature
has refused to repeal its pre-Roe statutes. The longstanding
public policy condemning abortion reflected in these statutes
flatly contradicts Appellants' assertion that the Michigan
Constitution protects the right to abortion. Aan activity that
Michigan has consistently treated as criminal cannot be considered
"so rooted in the traditions and conscience of our people as to be

ranked as fundamental." Snvder v. Massachusetts, 291 US 97, 105

(1934).

3. Prior To Roe v. Wade, Michigan Courts
Uniformly Declined To Recognize A Right
To Abortion Under The Michigan Constitution.
There is no Michigan case declaring a state constitutional
right to abortion. The reported pre-Roe abortion decisions fall

into one or more of two categories. The majority of cases involves

appeals from convictions under the abortion statutes and address

8 That this policy was consistent with the will of the
Michigan people is evidenced by the rejection in 1972 of a
referendum that would have changed the Michigan abortion law to
allow abortions prior to viability. 1972 Michiagan Official Canvas

of Votes at 63.
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solely evidentiary questions. The second class of cases, closely
related to the first, concerns questions of criminal law and
srocedure.

The largest number or appellate abortion cases speak only to
orinciples of evidence where the substance of the underlying crime
of abortion is not addressed. In these cases, the courts focus

their discussion on rules of evidence. See e.g., People v.

Olmstead, 30 Mich 431 (1874) (competence to testify to certain

facts); People v. McDowell, 63 Mich 229, 30 NW 68 (1886) (evidence

2T previous abortions by defendant relevant to current prosecution

Zor abortion); People «. Kelsey, 303 Mich 715, 7 NwW2d 120

(1943) (dying declarations); People v. Atwood, 188 Mich 36, 154 Nw2d

112 (1915) (declaration in the nature of a verbal act). Abortien,
to the extent it is mentioned, is only referred to as the crime
necessitating the trial which gave rise to the evidenti;fy dispute.
None of these cases declares abortion to be in any way a protected
activity. Instead, the Michigan courts treated the criminality
of abortion as a matter needing neither justification nor
explanation.

The second category of abortion cases addresses questions of
criminal law and criminal procedure. These two areas are treated
together because they are often linked in the courts' discussions.

In these cases, the courts would, for example, parse the abortion

statutes to determine whether the corpus delicti had been

satisfied, (People v. Bricker, 42 Mich App 352, 201 Nw2d 647

(1972)): determine whether other counts could be properly joined,
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(People v. Aiken, 66 Mich 460, 33 NW 821 (1887)): determine whether
58

brobable cause for Prosecution existed, (People v. Sessions,

Mich 594, 26 NW 291 (1886)); determine whether the indictment was

sufficiently specific, (People v. Dochstader, 274 Mich 238, 264 NW

356 (1936)); and decide matters of statutory construction when the

statute was challenged as vague, (Gilchrist v. Mystic Workers of

the World, 196 Mich 247, 163 NW 10 (1917); People v. Wellman, 6

Mich App 573, 149 NWw2d 908 (1967)). The courts resolved the above
questions and all other criminal law or procedure matters according
<o the statute at issue and/or general principles of criminal law
and procedure. In none of these cases did the courts intimate that
abortion was constitutionally protected.

Two <cases in this second category warrant further

examination. First, In re Vicker's Petition, 371 Mich 114, 123

NW2d 253 (1963), does not establish a woman's right to abortion.

In Vicker's Petition, petitioner claimed she had been wrongly

jailed for contempt of court when in an abortion prosecution she
refused to answer questions that would have established that she
went to the defendant's office to obtain an abortion. Petitioner
refused to answer the questions on the ground that her answers
might incriminate her. After being placed in jail for her refusal
to answer, she brought a habeas corpus petition. The court ruled
that Ms. Vicker's petition was properly denied because she could
not have been charged under the statute with either conspiracy to

commit abortion or abortion. Id., 371 Mich at 116, 123 NW2d at

254,
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The holding in Vicker's Petition is very narrow. In deciding

the issue before it, the court went no further than the language
of the statute under which Ms. Vicker feared incrimination.
Following Wharton's Rule, the court first dispensed with the
conspiracy to commit abortion charge:
Abortion involves concert of action between 2 persons,
the perpetrator and the victim, the immediate effect of
consummation reaching only the participants, as also in
respect to adultery, bigamy, incest, or dueling, in which
a charge of conspiracy to commit the offense will not lie
against the 2 participants. This is because the
conspiracy to commit them is in such close connection

with the objective offense as to be inseparable from
them.

;QL, 371 Mich at 117, 123 Nw2d at 254.

The court next found that under the Michigan abortion statute,
MCL 750.14 (MS 28.204), a woman could not be charged with abortion.
Id. The court went on to explain that at common law the woman
could not be charged with abortion even though she performed the
abortion upon herself. Id. Far from rooting an abortional right
in Michigan law, the court in Vicker's Petition merely restated the

wvell-established common law rule that treated the woman in the

abortion context as a second victim, incapable of giving consent

to what was deemed an assault on her person.9 Moreover, the common

° Abortion was treated as an assault at common law because-
--prior to the advent of modern medical techniques in the middle
of the nineteenth century---most induced abortions were procured
through crude physical batterings upon the mother (injury
techniques) or the administration of "noxious potions" (ingestion
techniques). Injury technlques ranged from phy51cal beatings to
inserting rough iron pipes through the cervix into the womb in
order to directly traumatize the fetus to cutting open the woman's
abdomen and removing the child. Ingestion techniques included both
ineffective concoctions thought to hold supernatural powers and
highly dangerous rat poisons. Not only was the pregnant woman
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law and the Michigan abortion statute exempted the woman from
orosecution for the practical reason that conviction of the
abortionist often depended on the testimony of the aborted woman.

See People v. Nixon, 42 Mich App 332, 343, 201 NwW2d 635, 646

{1972) (Burns, J., concurring in part and dissenting in part).
A second case that requires particular examination is People
v. Nixon, 42 Mich App 332, 201 NW2d 635 (1972). Contrary to

Appellants' assertion, Nixon does not support Appellants' argument

that the Michigan constitution incorporates the right to abortion.

dixon involved an appeal by a physician who had been convicted of

the felony of abortion. Defendant Nixon had

performed an abortion on [the woman] with little or no
consultation as to the state of her health, either mental
or physical. The abortion was performed in the
defendant's office and was performed in a manner which,
in the opinion of doctors who testified, was improper and
conducive to inducing an infection.

Id., 42 Mich App at 341-42, 201 NW2d at 641. The Court of Appeals
affirmed his conviction. Accordingly, the majority's discussion
of the constitutionality of the statute is purely dicta and without

precedential value.

In Nixon, Judge Van Valkenburg, joined in concurrence by Judge

Danhof, stated in dicta, that the Michigan statute criminalizing
non-therapeutic abortions was unconstitutional as it applied to

abortions performed by a physician in the first trimester in an

deemed incapable to consent to such abusive treatment, but before
the discovery of effective anaesthesia, voluntary abortlons were

extremely rare. See Dellapenna, The History of Abortion:

Technology, Morality, and Law, 40 Pitt. L. Rev. 359 (1979);
Appendix B, at 12-17.

22



antiseptic environment. The majority, however, made no attempt to
jround its discussion in +he Michigan Constitution.

That Nixon does not create a right to an aborticn under the
lichigan Constitution is clear. First, as has been stated, the
discussion of the statute's constitutionality is entirely dicta.
The question before the court was whether the defendant Nixon was
Properly convicted. The court held that he was properly convicted
and affirmed; the balance of the court's opinion is without
precedential merit. Second, the court made no reference to the
‘lichigan Constitution. in declaring the abortion laws
unconstitutional, the court addressed at length the common law
tfeatment of abortion and the purpose for the criminality of
abortion. ™ However, as Judge Burns emphasized in his opinion; a
law may not "be held unconstitutional merely because there has been
a change in the conditions which impelled its enactmen;. Id., 42
Mich App at 349, 201 NW2d at 645 (Burns, J., concurring in part
and dissenting in part). Third, the majority opinion in no way
questioned the dissent's assumption "that the holding of
unconstitutionality refer{red] to the United States Constitution.”
Id., 42 Mich App at 345, 201 Nw2d at 643 (Burns, J., concurring in
part, dissenting in part). Fourth, when the same panel of the

Court of Appeals addressed this case on remand after Roe, it made

10 The flawed nature of the court's treatment of the common

law is discussed supra at 11-16. However, even accepting the
court's analysis as correct, Nixon does not support the

proposition that the Michigan Constitution incorporates a right to
abortion. i
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1o reference to a state constitutional right, but rested its
iecision exclusively on the Supremacy Clause of the United States

Constitution. People v. Nixon, 58 Mich App 38, 212 Nw2d 797

71973).
The court did state that "at least to some extent...the woman
las a right to abort." 42 Mich App at 342, 201 NW at 641. The

Court based this gqualified "right" on In re Vicker's Petition, 371

Mich 114, 123 NW2d 253 (1963). The majority misunderstood the
common law rule exempting the aborted woman from prosecution to be
an affirmative right to abort, free from criminal sanctions.

Jicker's Petition does not stand for this proposition and it

creates no abortional right. Moreover, the court did not attempt
to root in the Michigan Constitution the right which it viewed

Vicker's Petition as Creating.

In re Vicker's Petition and the Court of Appeals' 1972

decision in People v. Nixon, like all other cases Appellants cite

to this court, fail to offer support for Appellants' claim that
the Michigan Constitution protects abortion, independent of the

right Roe established in the United States Constitution.

4. Since The United States Supreme Court Created
A Right To Abortion Under The United States
Constitution, Michigan Courts Have Relied
Exclusively On The Supremacy Clause In Recognizing
The Abortion Right.

After Roe v. Wade, 410 US 113, and Doe v. Bolton, 410 US 179,

were decided on January 22, 1973, the Michigan Supreme Court

decided two companion cases in light of the United States Supreme

24



e e

Court's decisions. People v. Bricker, 389 Mich 524, 208 NW2d 172

(1973); Larkin v. Wavne Prosecutor, 389 Mich 533, 208 NW2d 176

{1973). The Court also remanded People v. Nixon to the Court of

Appeals for a decision not inconsistent with the Court's holdings

in Bricker and Larkin. 389 Mich 809, 387 NW2d 921 (1973). In none
of these cases did the courts find a right to abortion under the
Michigan Constitution. Instead, the courts bowed to the Supremacy
Clause of the United States Constitution which required the courts
to recognize the right to abortion created under the United States

Constitution by Roe.'

In People v. Bricker, the Court's first abortion decision

after Roe v. Wade was decided, the Michigan Supreme- Court stressed

that the Supremacy Clause dictated the result in that case.
Bricker involved the conviction of a layman for conspiracy to
commit an abortion. The Court interpreted Roe and Doe narrowly to
preserve as much as the abortion statutes as possible. 389 Mich
at 528, 208 NW2d at 176. The Court found that Roe and Doe created
no constitutional barrier to the conviction and punishment of the

defendant, who was not a licensed physician. Id., at 527-28, 208

NW2d at 174.

"' Chief Justice Kavanagh authored the opinion in People v.
Bricker, 389 Mich 524, 208 Nw2d 172 (1973). Associate Justice
Brennan wrote the Larkin v. Wayne Prosecutor opinion. 389 Mich 533,
208 NW2d 176 (1973). These decisions were both without dissent.
Both relied solely on the Supremacy Clause in recognizing the right
to abortion. That the Michigan Supreme Court unanimously
determined that the abortion right existed exclusively under the
Federal Constitution and not under the Michigan Constitution

powerfully refutes Appellants' argument that such a right is
incorporated into the Michigan Constitution.
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statute, the Court discussed the right to an abortion.
the Michigan abortion statute unconstitutional,
clear that it was purely a "Federal constitutional right recognized
in Roe and Doe", Id., at 528, 201 NW2d at 174, which the Michigan

high court had to recognize but did not have to engraft onto the

After affirming Bricker's conviction under the Michigan

state constitution.

Id.,

existed solely under the United States Constitution and not under

the Michigan Constitution,

Under the Supremacy Clause we are bound by the decisions
of the United States Supreme Court in Roe v. Wade, [cit.
omit.], and other cases. Under the principles enunciated
therein, our criminal abortion statute (MCLA 750.14; MSA
28.204) cannot stand as related to abortions in the first
trimester of a pregnancy as authorized by the pregnant
woman's attending physician in the exercise of his
medical judgment.

at 527, 201 Nw2d4 at 174.

In addition to holding expressly that any right to an abortion

public policy opposed the right recognized in Roe and Doe.

The central purpose of this legislation is clear enough -
- to prohibit all abortions except those required to
preserve the health of the mother. The Supreme Court now
requires other exceptions....

The public policy of this state is a mandate upon us.
Our duty to enforce that mandate is as clear as our duty
to comply with decisions of the United States Supreme
Court construing the Federal Constitution.

The public policy of this state is to be found in the
declarations and deeds of its people..- These find
concrete expression in the constitution adopted by the
people, the laws enacted by the Legislature, the acts of
the Governor, the Attorney General, others exercising
executive power, the decisions of our courts, and the
votes of the people. Proponents of abortion reform took
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a@ case to the people last November and lost. ®

It 1is the public policy of the state to proscribe
abortion. This public policy must now be subordinated
<0 Federal Constitutional requirements.

-d., at 529, 201 uW2d at 175.° As the Court's opinion repeatedly

amphasizes, the Court recognized the right to an abortion created

2 on November 7, 1972, Michigan voters rejected Proposal B
2y a 61% vote. Proposal B was an attempt to liberalize the
abortion laws of Michigan by public referendum. Proposal B, as it
appeared on the ballot, provided:

The proposed law would allow a licensed medical or
osteopathic physician to perform an abortion at the
request of the patient, if (1) the period of gestation
has not exceeded 20 weeks, and (2) 1f the procedure is
performed in a licensed hospital or other facility
approved by the Department of Public Health.

The reform sought by Proposal B, and rejected by the Michigan
public, is far more restrictive than the policy declared in Roe and
Doe. See e.g. Akron v. Akron Center for Reproductive Health, 462

US 416 (1983). i

¥ other areas of the law also reflect that the public policy
of Michigan is to protect the life of the unborn child to the
fullest extent possible. In Womack v. Buckhorn, 384 Mich 718, 187
NW24 218 (1971), the Michigan Supreme Court allowed a cause of
action for prenatal injuries inflicted on the unborn child before
viability (4 months). Early on, the Michigan Supreme Court
recognized a wrongful birth claim for a viable unborn child.
O'Neill v. Morse, 385 Mich 130, 188 Nwa2d 785 (1971). Recently,
this Court allowed a cause of action for the wrongful death of a
pre-viable (16 week) fetus. Fryover v. Forbes, 1989 WL 27430 (Mich
App Mar. 20, 1989), petition for leave to appeal filed, No. 85718
(Mich Mar. 30, 1989). The Michigan courts have consistently
rejected a wrongful life cause of action as being contrary to
public policy. Profitt v. Bartolo, 162 Mich App 35, 412 NwW2d 232
(1987), leave to appeal denied, No. 81538 (Mich Mar. 22, 1988);
Strohmaier v. Associates in Obstetrics and Gynecology, 122 Mich
App 116, 322 NW2d 432 (1982); Dorlin v. Providence Hospital, 118
Mich App 831, 325 NW2d 600 (1982) ; Eisbrenner v. Stanley, 106 Mich
App 357, 366, 308 NW2d4 209 (1981), leave to appeal denied, 414 Mich
875 (1982). Michigan courts have allowed a claim for wrongful
birth, but only on the rationale that, under the Supremacy Clause,
abortion is a legal option under Roe v. Wade. Profitt v. Bartolo,
162 Mich App at 46-47, 412 Nw2d at 238.
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in Roe vVv. Wade and Doe v. Bolton only because "[u]nder the

the United

supremacy Clause [it was] bound by the decision of

States Supreme Court". id., at 527, 201 Nw2d at 175. Bricker

“reates no right to an abortion under the Michigan Constitution;
in fact, the Court expressly rejects such an inference. I4., at
527-529, 201 NW2d at 174-175.

In Larkin v. Wavne Prosecutor, 389 Mich 533, 208 NW2d 176
(1973), the companion case to People v. Bricker, the Court reviewed

Michigan statutes regarding abortifacient advertising and sale;

issaultive abortion; manslaughter by abortion; and unlawful medical
conduct. As in Bricker, the Court found that any right to an
abortion exists under the Federal Constitution and not under the
Michigan Constitution. The Court interpreted the statutes to
salvage their constitutionality under the United States Supreme
Court's decisions. Where the Michigan statutes could not be
reconciled with the Federal Constitution, the Supremacy Clause
controlled the Court's decision.

The Larkin court first examined the statute regulating the
advertising and sale of abortifacients. MCL 750.15 (MS 28.205).
The Court did not review the provision making it a misdemeanor to
advertise abortifacients as that issue was not before the Court.
389 Mich at 538, 208 NW2d at 178-179. The requirement that
abortifacients be sold and distributed only pursuant to
prescription was upheld as consistent with Roe's characterization
of the abortion decision as a medical one. Id.

The Court next examined the provision that punished as
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manslaughter the "wilful killing of an unborn gquick-child by an
injury to the mother of such child which would be murder if it
resulted in the death of such mother". MCL 750.322 (MS 2B8.554).
The Court defined "quick" to mean viable; thus construed, the Court

found "the act does not offend the Due Process Clause of the

Fourteenth Amendment."™ 389 Mich at 539, 208 NwW2d at 179 (emphasis
added) .

Third, the Court addressed the manslaughter by abortion
statute that punished as manslaughter various acts intended to
destroy an unborn quick child. MCL 750.323 (MS 28.555). Before
directly assessing the constitutionality of this statute under the
United States Constitution, the Court noted that: _

It [aborting a quick child] is a serious crime at common

law and under our statutes because manslaughter involves

the destruction of viable human life.

There can be no manslaughter of an inanimate object.

Neither can manslaughter be predicated upon the

destruction of any form of life that is not human.

It follows that statutes proscribing manslaughter by

abortion are designed to protect human life and carry the

necessary implication that that life, the destruction of
which is punishable as manslaughter, is human life.
389 Mich at 540, 208 NW2d at 179.

Having found the intent of the statute to be to protect viable
fetal 1life, the Court preserved the constitutionality of the
statute by defining the terms of the statute consistent with the
rules enunciated in Roe. "Our duty is to read the Michigan act to

be consistent with the Federal Constitution, if such interpretation

can be made without doing violence to the language used by the

29



Legislature." Id., at 541, 208 NW2d at 180. The Court found that
the Legislature's use of the term "quick child" was not an attempt
<o define when life began. Id., at 540, 208 NwW2d at 179. As
Jguickening was "only evidence of life," Id., "quick" was only an
adjective modifying "child". Id. The Court explained:

(Tlhe noun '"child", describes but does not define the
subject of the offense of manslaughter.

Thus, not every child in its mother's womb is protected
by the act: only a gquick child, a child causing
discernable movement.

But not every fetus discernably moving in utero is
protected by the act, for it punishes only the killing
of a quick child. By use of the word child, the
Legislature has made clear that the offense consists of

destroying human life.

Id., at 541, 208 NW2d at 180 (emphasis in original). The Court
found that Rge conclusively presumed that the state could have no
compelling interest in the life of the fetus until the point of
viability. Id. Reading this determination into the statute, the
Court concluded that the term "child" denoted only viable fetuses.
Thus limited, the statute reaches only the non-therapeutic abortion
of a viable fetus and as such, is constitutional under Roe. Id.,
at 542, 208 NwW2d4d at 180.

Finally, the Court declared MCL 338.53 (MS 14.533), which
included the performance of a criminal abortion as grounds for
professional censure, constitutional. Id. ' As the Court had
already described, criminal abortions were limited to the non-
therapeutic abortion of a viable fetus. Even under Roe and Doe,

the state could still properly proscribe such abortions.
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Larkin preserved as mucn of the Michigan abortion statutes as

Zoe zand Doe allowed. 3y consistently referring to the right to

ibortion as "a matter of Tederal Constitutional law," 239 Mich at

42, 208 NW2d at 1380 (emphasis added), and as one created under the

-

"Due Process Clause of the Fourteenth Amendment," Id., at 539, 208

W2d at 179 (empahasis added), the Michigan Supreme Court made
clear that the Michigan Constitution does not incorporate the right

Created in Roe v. Wade and Doe v. Bolton.

The Michigan Supreme Court remanded People v. Nixon to the
-ourt orf Appeals to be decided in light of Bricker and ZLarkin. 389
Jich 809, 387 NW2d 921 (1973). As discussed above, Nixon involved
the conviction of a licensed physician for performing a non-
therapeutic abortion in the first trimester of pregnancy. The pre-

Roe Court of Appeals decision in Nixon, 42 Mich App 332, 201 Nw2d

635 (1972), had affirmed Nixon's conviction but stated that the
Michigan abortion statute was unconstitutional. On remand, the
same panel of the Court of Appeals, issued a brief per curiam
opinion consisting almost entirely of an extended quote from People

v. Bricker, where the Michigan Supreme Court stated:

Under the Supremacy Clause we are bound by the decisions
of the United States Supreme Court in Roe v. Wade, [cit.
omit.], and other cases. Under the principles enunciated
therein, our criminal abortion statute [cit. omit.)
cannot stand as related to abortions in the first
trimester of a pregnancy as authorized by the pregnant
woman's attending physician in exercise of his medical

judgment.
58 Mich App 38, 40, 212 Nw2d 797, 798 (quoting People v. Bricker,
389 Mich 524, 527, 208 Nw2d 172, 174 (1973)). On remand, the Court
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of Appeals clarified that it decided this case "[o]n theé authority
>f the Supreme Court's holding in Bricker" which rested its
conclusion exclusively on the binding authority of the Supremacy

Zlause. Id.

People v. Bricker, Larkin v. Wayne Prosecutor, and People v.

Jlixon are the only Michigan decisions interpreting the state

abortion statutes after the United States Supreme Court decided Roe

v. Wade and Doe v. Bolton. There is no statement in any of these

Ve

cases that the Michigan Constitution protects abortion. Rather,
the courts pointedly expressed that the right to abortion was a
right wunder the Federal Constitution, not under the state
constitution. The Supremacy Clause required the courts to
recognize this Federal right; the Supremacy Clause does not require
the Michigan courts to incorporate this right into the state
constitution. The courts of this state have refused to engraft
such a right onto the Michigan Constitution. Accordingly, any

claim that the Michigan Constitution protects abortion is without

merit.

III. NEITHER THE EQUAL PROTECTION CLAUSE NOR THE ANTI-
DISCRIMINATION CLAUSE IN THE MICHIGAN CONSTITUTION,
ART. I, SEC. 2, PROTECTS A RIGHT TO ABORTION
Appellants base their assertion that MCL 400.109a violates
the Equal Protection Clause of the Michigan Constitution, Mich.
Const. 1963, art. I, sec. 2, and the Anti-Discrimination Clause

incorporated into the Equal Protection Clause on the erroneous

belief that these constitutional sections provide protection for
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abortion that is independent from the right accorded under the

Federal Constitution.'® Article I, sec. 2, provides, in pertinent

part, that

No person shall be denied the equal protection of the
laws; nor shall any person be denied the enjoyment of his
civil or political rights or be discriminated against in
the exercise thereof because of religion, race, color or

national origin.

However, no Michigan court has ever indicated that there is

Id.
an independent right to abortion under the Michigan Constitution.™

In addition, the Constitutional Debates surrounding the adoption
of the 1963 Michigan Constitution make no reference to cor in any

way indicate that abortion is to be protected as a fundamental

“ As the reasoning in the District Court's Decision and Order
demonstrates, and as Plaintiffs concede, MCL 400.109a violates no
provision of the United States Constitution. In Beal v. Doe, 432
US 438 (1976); its companion case, Maher v. Roe, 432 US 464 (1976);
and Harris v. McRae, 448 US 297 (1980), the United States Supreme
Court expressly rejected Appellants' «claims that the Equal
Protection Clause of the Federal Constitution prohibited a state
from subsidizing childbirth while not providing public funds for
abortion. In fact, the United States Supreme Court has never based
the abortion right on the Equal Protection Clause of the Federal
Constitution. In Roe v. Wade, as in all the abortion cases the
Supreme Court has subsequently decided, the right to an abortion
was based on the Fourteenth Amendment's Liberty Clause. As the Due
Process and Equal Protection Clauses of the Michigan Constitution
have been consistently interpreted to be no broader than the United
States Constitution, see e.g., Moore v. Spangler, 401 Mich 360,
370, 258 NW2d 34, 37 (1977); Fox v. Employment Security Commission,
379 Mich 579, 588; 153 NW2d 644, 647 (1967); Doster v. Estes, 126
Mich App 497, 512, 337 NW2d 549, 555-56 (1983); Roy v. Rau Tavern,
Inc., 167 Mich App 664, 667, 423 NW2d 54, 56 (1988), the District
Court properly rejected Appellants' arguments as being without

merit.

>  gsee infra, I. B. 3., and I. B. 4. at 19 and 26,

respectively.
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right.16 Since the Michigan Constitution does not protect the
right to abortion, Appellants cannot allege an unconstitutional

injury under the Equal Protection and Anti-Discrimination Clauses

of the Michigan Constitution.

IV. THE CONCEPT OF PRIVACY EMBODIED IN THE MICHIGAN
CONSTITUTION DOES NOT PROTECT A RIGHT TO ABORTION
As Appellants concede, there is no explicit privacy right in

the Michigan cConstitution. App.Br. at 25. In their Brief,

Appellants rely almost exclusively on Advisory Opinion 1975 PA 227,

396 Mich 465, 242 NW2d 3 (1976) to support their argument that the
Hichigan Constitution protects the right to abortion. App.Br. at
25-27. Appellants' reliance is ill-founded. An advisory opinion
lacks the precedential authority of a decision in a true case or
controversy. Likewise, an advisory opinion is unable to create

constitutional rights. Any persuasive value normally accorded an

advisory opinion is stripped away when the opinion conflicts with

14 state of Michigan, Constitutional Convention Official
Record, 739-752 (1961). In 1963, at the time of the Constitutional

Debates, abortion was a crime in Michigan. If the Equal Protection
and Anti-Discrimination Clauses were intended to incorporate a
right to abortion, this abrupt change from the statutory law and
the departure from settled public policy would have at least been
mentioned. Cf. People v. Thompson, 424 Mich at 129, 379 NwW2d at
53. The Constitutional Debates, however, include no discussion of
including the right to abortion under these constitutional
provisions. Appellants' argument that the Michigan Constitution
inheres a right to abortion is sharply contradicted by the
Constitution as it was understood and as it was adopted by the

Michigan people.
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clear, contrary holdings in a live case or controversy.'

In issuing advisory opinions, "the court does not act as a
court"; rather, "such opinions are regarded as expressing the views
of the justices and not a judicial determination of the questions
by the court." Anway v. Grand Rapids Ry. Co., 211 Mich 592, 603,
179 NW 350, 254 (1920). As such, an advisory opinion is not
precedential authority. In Cassidy v. McGovern, 415 Mich 483, 330
NwW2d 22 (1982), the Michigan Supreme Court "emphasized 'the fact
that an advisory opinion does not constitute a decision of the
Court and 1is not precedentially binding in the same sense as a

decision of the Court after a hearing on the merits.'"™ Id. at 495,

330 NW2d at 26 (quoting Advisory Opinion 1972 PA 294, 389 Mich 460,

fn 1, 208 NW2d 469 (1973)).

The Michigan Supreme Court issued Advisory Opinion 1975 PA
227 pursuant to a request by the House of Represe.ntatives to
evaluate the constitutionality of an act regulating political
activity. The Court addressed nine questions in the opinion. The

first question, which was dispositive as to the constitutionality

of the act, had already been resolved in a separate opinion.

Advisory Opinion on Constitutionality of 1975 PA 227 (Question 1),

17 Moreover, Appellants' reliance on Advisory Opinion 1975
PA 227 is further undermined by the fact that the opinion is
entirely dicta. The Court resolved the question before it, whether
PA 227 was constitutional, in a separate advisory opinion.
Adviso Opinion of Constitutionality of 1975 227 uestion 1), 396
Mich 123, 240 NW2d 193 (1976). Chief Justice Kavanagh and
Associate Justices Ryan and Levin dissented from the Court's
advisory opinion dealing with questions 2-10 because the opinion
on these questions was unnecessary. 396 Mich 465, 516, 240 NW2d

193, 196.
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396 Mich 123, 240 NW2d 193 (1976). Appellants focus on language

from certified question seven regarding the act's financial

disclosure requirement for public officials. App.Br. at 25. The
HJouse of Representatives asked the Court to determine whether the
financial disclosure requirement, among other things, constituted
an invasion of privacy. The Court found that the public interest
in such information outweighed the individual's interest in
financial privacy. 396 Mich at 504~09, 242 NwW2d at 11-12.

In reaching its conclusion, the Court indicated that privacy
i1s a valued right. Id. (citing to De May v. Roberts, 46 Mich 160,
9 NW 146 (1881)). The Court continued by explaining that "the

United States Supreme Court has recognized the presence of

constitutionally protected 'zones of privacy'" in Griswold v.

Connecticut, 381 US 479 (1965) and Roe v. Wade. Id. The Court

then states that no one "suggests that right -[Michigan
Constitutional privacy right] to be of any less breadth than the
guarantees of the United States Constitution." Id.

Contrary to this statement, Michigan's highest court made it
very clear that notwithstanding the United States Supreme Court's
decisions in Roe and Doe, the Michigan Constitution did not protect
abortion. The dicta in the advisory opinion contravenes the

earlier clear statements in People v. Bricker and Larkin v. Wavne

Prosecutor.

Advisory Opinion 1975 PA 227 provides Appellants an

insufficient foundation on which to build a right to abortion under

the Michigan Constitution. The dicta Appellants cite as
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establishing a state constitutional right to abortion contradicts
earlier decisions of the Michigan Supreme Court where the Court
unequivocally refused to root an abortion right in the state
constitution. Moreover, as an advisory opinion entirely consisting
of dicta, the persuasive authority of Appellants' argument is
doubly undermined.

As Appellants acknowledge, no explicit right to privacy exists
in the Michigan Constitution. App.Br. at 25. In fact, while the
courts of this State have long recognized privacy to be a highly

valued right, De May v. Roberts, 46 Mich 160, 9 NW 146 (1881),

"only personal rights that can be deemed 'fundamental' or 'implicit

in the concept of ordered liberty,'...are imcluded in this
guarantee of personal privacy." Roe v. Wade, 410 US 113, 152

(1973), quoting Palko v. Connecticut, 302 US 319, 325 (1937). For
abortion to be deemed a "fundamental" right under the Michigan
Constitution, as Appellants contend, the right to abortion must be
so grounded in Michigan's history and traditions to be basic to its

civil and political institutions. See Palko v. Connecticut, 302

US 319, 328 (1937), and Meyer v. Nebraska, 262 US 390, 400-02

(1923). However, "[i]t is the public policy of the state [of

Michigan] to proscribe abortion." People v. Bricker, 389 Mich 524,

529, 208 Nw2d 172, 175 (1973). The Bricker court's recognition
that Michigan has at no time favored an abortional right belies
Appellants' assertion that abortion is a fundamental right under

the Michigan Constitution.
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V. CONCLUSION

The Michigan Constitution provides no protection for abortion
independent of that provided under the Federal Constitution. At
no time in the history cf this State has abortion been accorded
legal protection. The English common law adopted by Michigan
treated abortion as a serious crime. The Michigan Legislature
consistently punished abortion. The Constitution adopted by the
People of this State in 1963, does not incorporate the right to
abortion. Even after the United States Supreme Court created the
cight to abortion under *the Federal Constitution, the Michigan
courts, Michigan Legislature, and People of Michigan have refused
to incorporate a right to abortion into the Michigan Constitution.

Proposal A reflects the most recent statement from the
Michigan voters that the Michgigan Constitution does not protect
abortion. The Circuit Court properly rejected Appellants' claim
to root a right to a tax-funded abortion in the Michigan
Constitution. Accordingly, the Circuit Court should be affirmed.

Respectfully submitted,

William J. Coughlin
5445 Corporate Drive
Troy, MI 48098

Clarke D. Forsythe

Kevin J. Todd

Americans United for Life
Legal Defense Fund

343 S. Dearborn St. #1804
Chicago, IL 60604

(312) 786-9494

Counsel for Amicus Curiae

June 14, 1989
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APPENDIX A

400.109

Note 6

6. — Maintenance-oi-effort. nursing nome
services

In caiculating amount of maintenance-oi-e:-
fort pavments countv musl make 1o state :n
reimoursement of addiuonai amount countv
received 1n medicald pavments OV 1nciusion o!
‘institutional code davs, which are gavs o!
care which must be paid bv pauent as a requi-
sile 10 receibt Of medicald beneris. was proper.
Bermen County v. State (1984) 357 N.W.2d 764.
136 Mich.App. 772.

7. —— Reimbursement bv state, nursing
home services

Formuia usea bv the Depariment of Sociai
Services to determine state rexmbursement to
county for skilled nursing care provided bv
countv-operated hospital 10 persons entitled to
medicaid. wiich formuwa would result in equai
billings ror nospual for care for medicaliv
needy and for categoricaliv needv when tne
amount paid bv patient was determined based
on rate paid by state for categoricallv neeav,
was proper. and aitermauve caiculanon pro-
DOsed DV COUnIv wWouid 1Mmoermissipiv resuit ;-

SOCIAL SERVICES

aisparate [inanciai assistance from state for
care of medicaliv neeav and categoncaliv
neegv. Kent Countv v. Department of Sociai
services {1986) 386 N.W.2d 663. 149 Mich.App.
749,

3. Cost contatnment

The department of social services acted with-
In 1L Statutory authorilv wnen 1t impiemented
a cosl containment program for the voiume
purcnasing of evegtasses for Medicaid recipi-
ents.  Op.Attv.Gen.1981. No. 6011, p. 484.

9. Standing

Taxpayer and potenuai pauent lacked stand-
ing to challenge meaicaid reimbursement SVs-
tem 1mpiemented by State since taxpaver was
not a medicaid recipient who had been ad-
versely affected by impiementation of the new
provisions and he had failed to alleged wuth
particularity how new svstem would cause him
to suffer ioss or damage as a taxpaver. Ber-
rien County v. State (1984) 357 N.W.2d 764.

-

136 Mich.App. TTL.

400.109a. Medical services: abortions: funding prohibition, exception

Section 109a. Nowwithstanding any other provision of this act, an abortion
shall not be a service provided with public funds to a recipient of welfare
benefits, whether through a program orf medical assistance, general assis-
ance, or categorical assistance or through any other type of public aid or
assistance program, unless the abortion is necessary to save the life of the
mother. It is the policy of this state to prohibit the appropriation of public
funds for the purpose of providing an abortion to a person who receives
welfare benefits uniess the abortion is necessary to save the life of the mother.

This act shall take immediate effect.
P.A.1939. No. 280. § 109a, added bv P.A.1987, No. 39, § 1. Eff. March 30, 1988.

Historical Note

petition was approvea ov an affirmauve vote

Compiier's note:
of the majority of the Membpers eiect of the

This added secuon was proposed bv nua-

tive peution pursuant to Const. Ant 2, § 9. On
june 17, 1987, the inmiatve petition was ap-
proved bv an affirmatve vote of the majority
of the Senators eiect and filed with the Secre-
tary of State. On June 23. 1987, the initiative

House of Representatives and filed with the
Secretary of State. The Legislature did not
vote pursuant to Const. Art. 4, § 27 to mve
imumediate effect 1o this enactment.

Cross References

Family piannming services. see § 400.146.

Notes of Decisions

1. Effective daie

This secuon proposed bv initiative enacteg
by legisiature witnour cnange or amended
within 40 davs went 1nto effect 90 davs after

end of session ai which 1t was passed, regard-
iess of language in initiated law that it was to
take immediate effect. where iegisiature failed
to give law immediate effect by two-thirds vote

682



R

P T

s

oty Ul o

AR B, A SRR

SOCIAL WELFARE ACT

Ol memoers of each nouse. Frev \v. Depart-
ment of Management and Buaget {1987) 429
Mich. 315, 314 N.W.2d 575,

Voters' legisiauve 1minative (P.A.1987. No.
39). which outlawea state weirare-tunaea aoor-

400.111

wnich provided for its immediate effective
cate; Const. Art. 4, § 27, which provides that
il iegistauon enactea goes into effect 90 days
arter end of session tn which it was enacted
unless two thirds of each house 1in state lemsia-

tions, did not go into ertect unul 90 davs arter  ure approves tnat lezisiation. appiies to voters
adiournment of sesslon In wnIch Sucn imiua-  .muanve. Frev v, Div. or Dept. of Social Ser-
‘ive was enacted. despue lext of imuatve  ices ( 1987) 413 N.W.2d 54, 162 Mich.App. 586.

400.110. Medical services for residents absent from state

Sec. 110. Services under this act may be provided to a resident of this state
who is temporariiv absent from the state. Out of state physicians and
institutions in which service is received shall be iicensed or approved by the
appropniate standard-setting authority in the other state.

Historical Note

Source: C.L.1970. § 400.110.

P.A.1939, No. 280. § 110. added by P.A.1966, For eifective date provisions of P.A.1966. No.
No. 321. § 1. Eff. Oct. 1. 1966, 321. see the Historical Note following § 400.35.

C.L.1948. § 100.110. The 1967 amendment. in the second sen-
P.A.1967. No. 289, § {. imd. Eff Aug. [ tence. geietea “denusts” following “phvsicians .

400.111. Medical services: responsibility of state department

Sec. 111. (1) The state department is responsible for the proper handling
of each medical case. The state department may transfer a recipient to some
other medical institution for treatment better adapted to the recipient’s needs,
or take any other action to insure meeting the medical needs of the recipient.

(2) When the director has issued an order under section 111f* or taken an
action authorized by section 111d(1)(b) or (c) ? with respect to a residential
health care facility, that is a hospital, nursing home, or other institution
reimbursed for residential or patient care by the medical assistance program
established pursuant to this act, the director shall discharge the responsibility
under subsection (1) by doing | or more of the foilowing:

(a) Arranging for a transfer authorized by subsection (1) and for pavment
for care rendered until the date of transfer.

(b) Requesting the director of the department of public health 1o take
appropriate action under Act No. 368 of the Public Acts of 1978, as amended,
being sections 333.1101 to 333.25211 of the Michigan Compiled Laws.

(c) Filing a petition with the circuit court to place the residential health
care facility under the control of a receiver.

(d) Arranging, with the agreement of the affected provider, for the deposit
of payments for care rendered a recipient by the residential heaith care
facility in an escrow account.

(e) Using other appropriate means, which shall inciude assuring that pay-
ment is made for care rendered a recipient, that conform with state and
federal law, regulation, and policv.

Amended by P.A.1980, No. 321, § 1, Imd. Eff. Dec. 12.
683
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