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JURISDICTIONAL STATEMENT

The district court had jurisdiction under 28 U.S.C. § 1331 because this case
involves constitutional challenges brought under the Fourteenth Amendment to the
United States Constitution. The right to sue state officials for alleged constitutional
violations is conferred by 42 U.S.C. § 1983.

This Court has jurisdiction under 28 U.S.C. § 1291 because both Plaintiffs-
Appellants/Cross-Appellees  (“Plaintiffs”) and Defendants-Appellees/Cross-
Appellants (“Defendants) appeal from the district court’s final judgment that
disposed all claims with respect to all parties. Final judgment was entered on October
1, 2002. Both Plaintiffs and Defendants timely filed their notices of appeal on
October 31, 2002. See FED. R. ApPp. P. 4(a)(1).

ISSUES PRESENTED FOR REVIEW
1. Arizona enacted comprehensive statutes and promulgated regulations to govern
the health standards for abortion clinics. See Arizona Revised Statutes

Amnotated (“A.R.S.”) §§ 36-402, 36-449 through 36-449.03, and 36-2301.02,

and Title 9, Chapter 10, Article 15 of the Arizona Administrative Code (the

“Regulatory Act” or “Act”). Did the district court err in holding that the

Fourth Amendment’s warrant requirement applies to compliance inspections

of abortion clinics, even though warrantless searches of closely regulated



industries are constitutionally permissible and the Regulatory Act
comprehensively regulates abortion clinics?

Did the district court err in holding that Arizona Administrative Code
(“A.A.C.”)R9-10-1511(A)(4)(b), A.A.C.R9-10-1511(A)(4)(c), and A.R.S. §
36-2301.02(C) unconstitutionally violate a woman’s right to informational
privacy, given (i) the overwhelming evidence that patient information will be
kept strictly confidential, (i1) the State’s necessity for such information to
conduct compliance inspections, and (iii) the State’s interest in protecting
maternal health?

Did the district court err in holding that the portion of the Regulatory Act that
requires abortion providers to treat women “with consideration, respect and
full recognition of the patient’s dignity and individuality” is unconstitutionally
vague, given that it requires abortion providers to adhere to an objective
standard?

Did the district court correctly determine that the Regulatory Act does not
impose an “undue burden” on Arizona women seeking abortions, given that (i)
the express terms of the Regulatory Act do not directly implicate a woman’s
right to decide to have an abortion, and (i1) Plaintiffs failed to establish that the
Act would deprive women of the choice to have an abortion.

Did the district court correctly determine that the Regulatory Act does not



violate equal protection guaranties, given that (i) it is rationally related to the
State’s interest in maternal health and (i1) abortion implicates unique personal,
emotional, and social consequences, in addition to medical ones?

Did the district court correctly determine that the Regulatory Act does not
violate equal protection guaranties by distinguishing between those facilities
that perform more than five first-term abortions per month and those that do
not, given that it is a fundamental power of the Arizona Legislature to draw
lines and to use its police power to protect the health of women?

Did the district court correctly determine that the Regulatory Act does not
violate equal protection guaranties by discriminating against women solely on
the basis of sex, given that the United States Supreme Court has never held that
laws affecting abortion require review according to the heightened standard
applicable to sex discrimination and has held that discrimination on the basis
of pregnancy is not the same thing as discrimination on the basis of sex?
Did the district court correctly hold that the Regulatory Act does not illegally
delegate “third party veto power” regarding abortions to Arizona public and
private hospitals, given that the Plaintiffs presented no evidence that hospitals
would deny admission privileges to abortion providers or that Arizona courts

would allow such decisions to stand?



9. Did the district court correctly hold that any unconstitutional provisions of the
Regulatory Act could be “cleanly” severed without implicating the remainder
of the Act?

STATEMENT OF THE CASE
This case addresses the constitutionality of the Regulatory Act and Arizona’s

(the “State’s”) right to establish minimum health standards to protect women seeking

abortions. In 1998, in response to the death of Lou Anne Herron from an abortion

and other incidents of substandard abortion practice, Arizona enacted the Regulatory

Act. Plaintiffs filed constitutional challenges to the Regulatory Act on March 1,

2000. The district court has enjoined its enforcement pursuant to agreement of the

parties since that time. On October 1, 2002, on the parties’ motions for summary

judgment, the district court upheld over 100 discrete portions of the Regulatory Act,
declaring only four regulatory provisions and one portion of the enabling legislation
unconstitutional. EOR 227." The district court rejected Plaintiffs’ undue burden,
equal protection, and unlawful delegation claims, and upheld all but one of the
provisions of the Act on a vagueness challenge. Id. \Conversely, the district court

granted summary judgment to the Plaintiffs on their Fourth Amendment and

informational privacy claims. /d.

! Citations to “EOR__” are to items included in the Plaintiffs’ Excerpts of Record.
Citations to “Supp. EOR __ ” are to items included in the Defendants’ Supplemental

Excerpts of Record.



DEFENDANTS’ STATEMENT OF FACTS
I The Legislative History, Purpose, and Description of the Regulatory Act.

On April 17, 1998, Lou Anne Herron died in the A-Z Women’s Center, a
Phoenix abortion clinic, as the result of a lacerated uterus, an injury sustained during
an abortion performed by Dr. John Biskind. Supp. EOR 146 9 1. Although Ms.
Herron’s injury might not have resulted in death under different circumstances, Dr.
Biskind left the Center before Ms. Herron was stabilized, delayed getting emergency
care for her, and allowed his understaffed and ill-trained employees to inadequately
care for her until she (iied. Id. Ms. Herron’s care at the A-Z Women’s Center was
well beneath the standard of care for abortions, and her death was “absolutely
preventable.” /d.

As the district court found, the State promulgated the Regulatory Act in
response “to specific incidents, including the death of Lou Anne Herron from
complications associated with an abortion, where maternal health was impacted by
sub-standard medical care.” EOR 227 at 6. The two other abortion-related incidents
that motivated the Legislature to study and then regﬁlate abortion clinics were the
1995 death of a twenty-six year old woman who bled to death when her uterus was
lacerated during an abortion and the 1998 birth of “Baby Phoenix” following an
attempted abortion at 37 weeks gestation. Supp. EOR 146 § 2. As the Arizona

Legislature made clear, “[e]vents in 1998 at a Phoenix abortion clinic raised several



questions about the responsibility of state agencies to ensure the public health and
safety regarding abortion and other outpatient medical procedures.” Id.

Prior to enacting the statutory portion of the Act, the Arizona Legislature
convened a Joint Study Committee to study the possibility of and options for
regulating state abortion clinics. /d. at§ 3. The Committee received input from many
Arizona abortion providers, including Planned Parenthood of Central and Northern
Arizona (“PPCNA”), whose President and Chief Executive Officer met with
legislators, legislative staff members, and DHS personnel to make certain that any
regulation was “legitimate regulation oriented toward patient safety.” Id. Thus, the
Regulatory Act was intended to protect maternal health, not to “drive [abortion]
providers out of providing abortion services.” Id. at 3.

Reflecting that intent, the Regulatory Actis a codification of national standards
for abortion practice. The Arizona Legislature and the Arizona Department of Health
Services (“DHS”)relied on standards promulgated and recommended by the National
Abortion Federation (“NAF”) and on a “Condepsed Abortion Protocol” provided by
PPCNA (the “Protocol”), which is, in turn, based on the national standards and
guidelines of the Planned Parenthood Federation of America. Id. at 8. The NAF

guidelines for abortion care are considered an authoritative source of good medical

2 Notably, PPCNA was never a party to this lawsuit. Moreover, Planned Parenthood
of Southern Arizona was originally a plaintiff, but withdrew from the case on May
8, 2000, two months after the lawsuit was filed. Supp. EOR 31.
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practice for the provision of abortions. Moreover, the Planned Parenthood standards,
including the Protocol, are “generally NAF consistent” and a “source of helping
[everyone] continuously look at quality improvement” in the provision of abortion.
Id. at 9.

After the statutory portion of the Act was in place, DHS held public hearings
and solicited and received input and comment from abortion providers, including
PPCNA and Plaintiffs Raphael and Richardson, regarding the proposed
administrative rules needed to implement the Act. /d. at 4. In addition, DHS visited
several Arizona abortionTlinics to learn more about their practices and procedures.

Id.

II. There Was No Evidence That the Regulatory Act Will Negatively Affect
Abortion Clinics or the Ability of Women to Obtain Abortions.

The Plaintiffs failed to provide admissible, credible evidence in support of their
claim that the Regulatory Act will cause pregnant women to delay or forego
abortions. They failed to prove, with any degree of certainty or precision, what
additional costs and time, if any, compliance with the Regulatory Act might impose
on their individual practices, whether or not they would have to pass those costs onto
their patients, and in what manner and amount those costs might be charged to
patients. Id. at § 10. Indeed, soon after filing this lawsuit in March 2000, each

Plaintiff decreased the price he charged for first timester abortions. /d. These price



decreases were made in response to market conditions and occurred in spite of the
fact that the Plaintiffs were already complying with all or many of the provisions of
the Regulatory Act. JId. Moreover, the Plaintiffs presented no evidence
demonstrating that even if compliance with the Regulatory Act caused them to cease
performing abortions, no other Arizona abortion providers could provide the service
to women. Finally, Plaintiffs’ experts did not attempt to ascertain what, if any, actual
impact the Regulatory Act would have on the provision of abortions in Arizona or
upon the decisions of Arizona women.
RESPONSE TO PLAINTIFFS’ STATEMENT OF FACTS

The vast majority of Plaintiffs’ “facts” are misstatements of the record, and, in
any event, are legally irrelevant. Plaintiffs state as “fact” that “[a]lthough the
regulatory scheme purports to require DHS officials and their agents to maintain the
confidentiality of patient information, confidential medical information is frequently
‘leaked’ or discussed by people who have a legal obligation not to disclose it.” Pls.’
Op. Br. at 20. There was no evidence to support Plaintiffs’ suggestion that DHS has
“leaked” patient information or has a history of ﬁroblems maintaining patient
confidentiality. In fact, the evidence established that DHS has never had a problem
maintaining patient confidentiality and that the incidents to which the Plaintiffs’
excerpts of record refer involved parties not affiliated with DHS. See EOR 136 at

82:15-21; EOR 137 at 140 Y 26, 66:2-6, 125:18-126:25.



Similarly, Plaintiffs allege as “fact” that the Regulatory Act is “inconsistent”
with national standards for abortion care. Pls.” Op. Br. at 24. However, a simple line-
by-line and section-by-section comparison of the Regulatory Act with NAF’s clinical
policy guidelines and with the Protocol establishes that the Regulatory Act has both
the character of the NAF guidelines and the exacting detail of the PPCNA protocol.
See Supp. EOR 146 at Ex. A (NAF Guidelines), Ex. B (PPCNA Protocol). Indeed,
the Regulatory Act and the PPCNA Protocol contain nearly identical provisions and
requirements. See Supp. EOR 146 at Ex. B.

Numerous other factual statements are simply immaterial. Plaintiffs’
exhaustive recitation of different abortion procedures and other surgical procedures,
such as hysteroscopy, vasectomy, and the draining of intraoral abscesses (Pls.” Op.
Br. at 6-15), has no bearing on any relevant legal or factual issue to be resolved in this
case. As the federal courts have long recognized, “abortion is a unique act.” See
infra Argument, Part VI.C.1.

SUMMARY OF ARGUMENT

The district court determined that one provision\of the Regulatory Act violates
the Fourth Amendment’s prohibition against unreasonable searches and seizures.
EOR 227 at 7-8. Specifically, the court held that “[d]ue to the sensitive nature of
abortion and the physician-patient relationship, licensed abortion clinics are

sufficiently different from other places of business that courts have found to be



closely regulated.” /d. However, the court failed to recognize that the Regulatory
Actitself “closely regulates” abortion clinics and, consequently, DHS is not required
to obtain either a judicial or an administrative warrant prior to conducting a
compliance inspection of a licensed abortion clinic.

The district court also held that three provisions of the Regulatory Act were
unconstitutional because they violated a woman’s right to informational privacy.
Although the court acknowledged that DHS is governed by statutes and regulations
designed to safeguard confidential information and prevent disclosures, it nonetheless
found that these safeguards were outweighed by a woman’s right to keep her personal
information private. In reaching that conclusion, however, the district court ignored
well-established case law recognizing the legitimate need of public health officials
for access to personal health information.

The district court determined that the portion of the Regulatory Act that
requires abortion providers to treat women “with consideration, respect and full
recognition of the patient’s dignity and individuality” is unconstitutionally vague. Id.
at 17-18. The court erred in finding the provision Vagﬁe because reasonably prudent
persons would be able to interpret the regulation and determine what conduct is
required and what conduct 1s prohibited.

The district court correctly held that the Regulatory Act does not impose an

undue burden on Arizona women seeking abortions. /d. at 18-19. In reaching that

10



conclusion, the district court joined several other federal courts in affirming that state
abortion clinic regulations, such as the Regulatory Act, do not directly implicate the
abortion “liberty,” as recognized by the United States Supreme Court.

The Plaintiffs raise three equal protection challenges to the Regulatory Act.
Two of those claims focus on the effect of the Regulatory Act on physicians who
perform abortions, and the remaining claim focuses on the regulation of women on
the basis of their sex. The district court correctly determined that none of the
classifications created by the Regulatory Act violates equal protection, and that all
satisfied the rational basis test. The court correctly used that standard of review,
because the Regulatory Act does not burden a fundamental right nor target a suspect
class. Moreover, the United States Supreme Court has clearly held that classifications
concerning pregnancy are not necessarily sex-based classifications, which also
mandates review according to the rational basis test.

The Plaintiffs claim that the Regulatory Act violates their due process rights
under the Fourteenth Amendment because it “delegates veto power over abortion
facility licensing to area hospitals without imposing any standards or limitations on
those hospitals’ decisions to grant admitting privileges.” Pls.” Op. Br. at 48. As the

district court correctly concluded, that claim is both factually and legally without

11



merit because it is based on pure speculation and ignores applicable federal and state
precedent.

Finally, the district court upheld the vast majority of the discrete subsections
of the Regulatory Act, striking down only four subsections of the regulations and one
provision of the enabling statute. The court then properly applied the express terms
of the Act’s severability provision, “cleanly” severing the parts held invalid, while
holding constitutional and viable the remainder. EOR 227 at 19. The decision of the
district court to sever the portions of the Act that it found unconstitutional was
consistent with the express term of the severability clause and relevant case law.

ARGUMENT
L Standard of Review.

Appeals from the grant or denial of summary judgment are reviewed by this
Court de novo. Biodiversity Legal F ound. v. Bagley, 309 F.3d 1166, 1175 (9th Cir.
2002). In reviewing the grant of summary judgment, this Court “must determine,
viewing the evidence in the light most favorable to the nonmoving party, whether the
district court correctly applied the relevant substantive law and whether there are any
genuine issues of material fact.” Balint v. Carson City, 180 F.3d 1047, 1050 (9th Cir.
1999) (en banc). Moreover, constitutional issues, like those raised by this matter, are
subject to de novo review. Servin-Espinoza v. Ashcroft, 309 F.3d 1193, 1196 (9th

Cir. 2002). However, this Court “must interpret a state statute in a way that renders
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it constitutional, with any uncertainties being resolved in favor of constitutionality.”
Alliance of Auto. Mfrs. v. Hull, 137 F. Supp. 2d 1165, 1169 (D. Ariz. 2001).
APPEAL OF SUMMARY JUDGMENT IN FAVOR OF PLAINTIFFS
II. THE REGULATORY ACT DOES NOT VIOLATE THE FOURTH AMENDMENT.
The Regulatory Act provides that a licensed abortion clinic “shall ensure that
the Department’s director or the director’s designee is allowed immediate access to
the abortion clinic during hours of operation.” A.A.C. R9-10-1503(B)(4). The
district court erred in determining that this provision violates the Fourth Amendment.
This Court has recognized the “Colonnade-Biswell” exception to the warrant
requirement for administrative searches of commercial premises employed in a
“closely regulated” industry. See, e.g., United States v. V-1 Oil Co., 63 F.3d 909, 911
(9th Cir. 1995). Under this exception, warrantless searches of and seizures on
commercial property used in “closely regulated” industries are constitutionally
permissible. Colonnade Catering Corp. v. United States, 397 U.S. 72 (1970); United
States v. Biswell, 406 U.S. 311 (1972). The Regulatory Act applies to a “closely

regulated” industry and meets all of the necessary }equirements for warrantless

searches.
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A. The Provision of Abortions in Arizona Is a Closely Regulated
Industry.

The essential purpose of the Fourth Amendment’s warrant requirement is to
assure private citizens that “the intrusion is authorized by law, and that it is narrowly
limited in its objectives and scope.” Skinner v. Ry. Labor Executives’ Assoc., 489
U.S. 602, 621-22 (1989) (citing United States v. Burger, 482 U.S. 691, 703 (1987)).
Further, it is the pervasiveness and regularity of regulation that “ultimately
determines whether a warrant is necessary.” Donovan v. Dewey, 452 U.S. 594, 606
(1981); see also United States v. Argent Chem. Labs., Inc.,93 F.3d 572, 576 (9th Cir.
1996). Pursuant to this “pervasiveness and regularity test”—a test that has been
adopted by this Court—the provision of abortions in Arizona is a closely regulated
industry.

1. The Regulatory Act alone creates a closely regulated industry.

The scope and breadth of the Regulatory Act alone are enough to classify the
provision of abortions in Arizona as a closely regulated business for the purposes of
the Fourth Amendment. This Court has recognized, that “the pervasiveness and
regularity” of one set of specific regulations “is sufficient” to make an industry
“closelyregulated.” See Argent Chem. Labs., 93 F.3d at 576 (citing Burger, 482 U.S.
691). In Argent Chemical, this Court found that a business that manufactured

veterinary drugs was closely regulated by the Food and Drug Administration by virtue
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of the existence and application of a single regulatory act, the Food, Drug and
Cosmetics Act. See Argent Chem. Labs., 93 F.3d at 574-77 (citing 21 U.S.C. § 301,
et. seq.). In reaching that conclusion, this Court recognized that “[vl]irtually every
phase of the drug industry is heavily regulated” under the terms of the Food, Drug
and Cosmetics Act. Id. at 575. In support of this assertion, this Court gave several
examples of the areas regulated, including personnel qualifications and
responsibilities, buildings and facilities specifications, equipment specifications,
laboratory controls, and requirements for recording and reporting. Id. at 576 n.2.
This analysis is directly applicable to the Regulatory Act and mandates the
conclusion that the passage of the enabling statute and promulgation of the
regulations comprising the Regulatory Act make abortion in Arizona a closely
regulated business. Under the Act’s terms, virtually every phase of care that a woman
receives at an abortion clinic is regulated to ensure her safety: patient intake, A.A.C.
R9-10-1508(A), (E); the abortion procedure itself, A.A.C. R9-10-1508(F), (G); post-
operative care, A.A.C. R9-10-1508(H), R9-10-1509; and maintenance of patient
records, A.A.C. R9-10-1510(8), R9-10-1511. In zfddition, the Regulatory Act
prescribes minimum standards for personnel qualifications, A.A.C. R9-10-1505;
physical plant, A.A.C.R9-10-1512,R9-10-1514, and equipment, A.A.C.R9-10-1513.
Thus, under the Argent Chemical analysis, the Act’s “pervasiveness and regularity”

make the provision of abortions in Arizona “closely regulated.” Id. at 576.
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2. Additional state and federal regulations support the
conclusion that abortion in Arizona is a closely regulated
industry.

Several additional state and federal statutes also govern the provision of
abortions in Arizona. Supp..EOR 138 § 1. The existence and application of these
statutes lend additional support to the conclusion that the provision of abortions in
Arizona is a closely regulated industry.

Arizona statutes regulate numerous aspects of abortion. Those statutes require
parental consent before a minor obtains an abortion, A.R.S. § 36-2152; provide that
state hospitals are not required to perform abortions, A.R.S. § 36-2151; limit public
hospitals to performing abortions only when necessary to save the life of the woman,
A.R.S. § 15-1630; prohibit the abortion of a viable fetus except to preserve the life
or health of the woman, A.R.S. § 36-2301.01; require physicians to use available
medical means to promote, preserve, and maintain the life of a fetus that survives an
abortion, A.R.S. § 36-2301; and allow physicians and other medical staff members
to refuse to participate in abortions, A.R.S. § 36-2151.

In addition to these state regulations, numerous federal regulations also apply
to the provision of abortions in Arizona. The administration and dispensation of
drugs and narcotics are regulated by the Drug Enforcement Administration, pursuant

to Title Il of the Comprehensive Drug Abuse Prevention and Control Act of 1970, 21

U.S.C. § 801, et. seq. Because abortion providers perform a variety of laboratory
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tests, they are also subject to the Clinical Laboratory Improvement Amendments of
1988 (“CLIA”), 42 U.S.C. § 263a. CLIA, like the Regulatory Act, allows for
unannounced inspections of facilities and permits review of patient records,
laboratory forms, the facility’s physical plant, employee records, instruments, and
policy manuals. See id.; Supp. EOR 138 § 3. CLIA also requires that facilities have
written policies and procedures detailing personnel duties, training, testing béing
performed, and the “duty and behavior” of personnel towards patients. Finally,
abortion facilities are regulated to safeguard employee and patient safety under the
Occupational Safety and Health Act (“OSHA”). Public Law 91-596, 91st Cong.,
S.2193, December 29, 1970; 29 U.S.C. § 651, et. seq. This state and federal oversight
confirms that abortion in Arizona is a closely regulated industry.

B. Compliance Inspections Authorized by the Regulatory Act Satisfy
the Burger Test.

Regulatory compliance inspections of closely regulated businesses may be
conducted without a warrant if the inspections serve a substantial government interest
and are necessary to further the purpose of the regulations, and if the inspection
program, in terms of certainty and regularity of its application, provides a
constitutionally adequate substitute for a warrant. Burger, 482 U.S. at 702-03. The
Regulatory Act satisfies each of these requirements and, therefore, the compliance

inspections authorized by the Regulatory Act do not require a warrant.
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1. The Regulatory Act serves a substantial government interest.
The interest of the State in protecting the health and safety of women seeking
abortions clearly qualifies as a substantial governmental interest. See Planned
Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833, 846 (1992) (joint
opinion of O’Connor, Kennedy, and Souter, JJ.) (“the State has a legitimate interest
... Inprotecting the health of the woman”); Greenville Women’s Clinic v. Bryant, 222
F.3d 157, 168 (4th Cir. 2000) (upholding comprehensive abortion clinic regulations
and finding State’s interest in health and safety valid), cert. denied, 531 U.S. 1191
(2001) (“Greenville Women'’s Clinic I’).

2. Compliance inspections further the purposes of the
Regulatory Act.

Warrantless compliance inspections are imperative to adequately and properly
enforce the provisions of the Regulatory Act and to ensure that women in Arizona
receive safe and competent medical care. As this Court has observed,
“[ulnannounced inspections have a deterrent effect; forcing inspectors to obtain a
warrant before an inspection might frustrate the purposes of the Act by alerting
owners to inspections.” Argent Chem. Labs., 93 F.3d at 576 (citing Burger, 482 U.S.
at 702-03; Biswell, 406 U.S. at 316). Similarly, as the Supreme Court recognized,

[I]f inspection is to be effective and serve as a credible deterrent,

unannounced, even frequent, inspections are essential. In this context,
the prerequisite of a warrant could easily frustrate inspection; and if the
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necessary flexibility as to time, scope, and frequency is to be preserved,
the protections afforded by a warrant would be negligible.

Biswell, 406 U.S. at 316. The same principles apply to the Regulatory Act.
Unannounced inspections further the primary health and safety purposes of the Act
and help deter substandard abortion practitioners.

3. The Regulatory Act provides a constitutionally adequate
substitute for a warrant.

The basic functions of a warrant are to “advise the owner of the commercial
premises that the search is being made pursuant to the law and has a properly defined
scope” and to “limit the discretion of inspecting officers.” Burger, 482 U.S. at 703.
These requirements are satisfied “if the owner of commercial property knows that his
property will be subject to periodic inspections undertaken for specific purposes, and
if the inspection is limited in time, place, and scope.” V-1 Oil, 63 F.3d at 912 (citing
Burger, 482 U.S. at 703). The Regulatory Act clearly satisfies these criteria.

Moreover, as the U.S. Supreme Court has recognized, an expectation of privacy
in commercial premises is different from, and indeed less than, a similar expectation
in an individual home, and the warrant and probable cause requirements of traditional
Fourth Amendment analysis have lessened application in this context. Burger, 482
U.S. at 699-700. In commercial property employed as a closely regulated business,

the expectation of privacy is “particularly attenuated.” Id. at 700.
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Notice of Inspections Pursuant to the Act. Licensed abortion clinics are on
notice that their premises may be inspected “during hours of operation” and that DHS
will conduct licensure inspections, relicensure inspections, and complaint
investigations. A.A.C. R9-10-1503(B)(4).

Limitations on Inspections Pursuant to the Act. The Regulatory Act and DHS
policies and procedures contain numerous standards sufficient to satisfy the
Plaintiffs’ diminished expectation of privacy in their commercial premises. DHS may
conduct abortion clinic inspections in three specified circumstances: (1) initial
licensure inspections, scheduled in advance with the facility; (2) unannounced
relicensure inspections; and (3) unannounced complaint investigations. Supp. EOR
138 9 6. DHS surveyors will inspect abortion facilities only during business hours,
regardless of the type of inspection or investigation they are performing. /d. When
a DHS surveyor performs a licensure or relicensure inspection, he or she will tour the
facility, review written policies and procedures, review medical and personnel
records, and interview staff and patients, if necessary and possible. Id. at | 7.

In connection with complaint investigations, DHS will follow different-but
equally specific—standards. The Regulatory Act enables DHS to conduct a complaint
investigation only when the director determines “that there is reasonable cause to
believe that a health care institution is not adhering to licensing requirements.”

AR.S. § 36-424(D). DHS interprets “reasonable cause” narrowly to mean “only a
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complaint that alleges a violation” of the Regulatory Act. Supp. EOR 138 5. Thus,
a complaint must be specific enough to be susceptible to investigation before any
investigation will commence. /d. at 8. Once DHS determines that a complaint may
be bona fide, the complaint is prioritized and assigned to a surveyor, who will
determine whether an on-site visit is necessary or if the information may simply be
obtained from the facility by telephone. Id.

During any inspection or investigation, if a surveyor finds a discrepancy
between the requirements of the Regulatory Act and the facility’s practices and
procedures, the surveyor will prepare a written report and provide it to the facility.
Id. at 9 9. The facility will then be given an opportunity to respond to DHS’s initial
findings. /d. If, after reviewing the information provided by the facility, the surveyor
still believes that there is a discrepancy, a team leader, program manager, other
supervisor, or an assistant director of DHS will review and resolve the matter. Id.

Thus, DHS has in place reasonable administrative standards for conducting
inspections—standards that satisfy the Plaintiffs’ diminished expectations of privacy.
Neither the Fourth nor the Fourteenth Amendments reEluire more. See, e.g., Burger,

482 U.S. at 702-12.
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II. THE REGULATORY ACT DOES NOT VIOLATE A WOMAN’S RIGHT TO
INFORMATIONAL PRIVACY.

The district court determined that three provisions of the Regulatory
Act-A.A.C. R9-10-1511(A)(4)(b) and R9-10-1511(A)(4)(c), and A.R.S. § 36-
2301.02(C)-violated a woman’s informational right to privacy.” EOR 227 at 9-10.
The district court erred in reaching this conclusion because it failed to give
appropriate weight to the privacy safeguards inherent in the Act and the State’s
legitimate interest in protecting maternal health.

This Court has previously recognized that individuals have a constitutionally

b

protected privacy right “in avoiding disclosure of personal matters,” including
medical information. Planned Parenthood v. Lawall, 307 F.3d 783 (9th Cir. 2002).
However, the right to informational privacy is not absolute; rather, it is a conditional

right that may be infringed upon a showing of proper governmental interest. Id. at

790 (citing In re Crawford, 194 F.3d 954, 959 (9th Cir. 1999)).

3 A.A.C.R9-10-1511(A)(4)(b) requires a licensed abortion clinic to “ensure that a
medical record maintained at the abortion clinic is provided to [DHS] for review no
later than 2 hours from the time [DHS] requests the medical record.”

A.A.C.R9-10-1511(A)(4)(c) requires a licensed abortion clinic to “ensure that
a medical record maintained off-site is provided to [DHS] for review no later than 24
hours from the time [DHS] requests the medical record.”

ARS. § 36-2301.02(C) requires licensed abortion providers to provide
ultrasound prints, which must be taken in any abortion after twelve weeks’ gestation,
to DHS’s contractor for review of the estimated gestational age of the aborted fetus.
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In determining whether the inherent governmental power to ensure health and
safety outweighs the individual’s right to privacy, courts balance five factors—the type
of information requested, the potential for harm in any subsequent non-consensual
disclosure, the adequacy of safeguards to prevent unauthorized disclosure, the need
for access, and whether there is an express statutory mandate, articulated public
policy, or other recognizable public interest militating toward access. Lawall, 307
F.3d at 790. Although the medical information that the Regulatory Act requires is
personal and, if disclosed to the public, could cause harm, the final three factors favor
access to the limited information required by the Regulatory Act.

A. TheRegulatory Actand Other Statutes Governing DHS Adequately
Safeguard a Patient’s Informational Privacy.

The Regulatory Act’s provisions regarding personal information are
appropriately limited. The information that must be documented in a patient’s file is
comparable to the information that must be in any medical file, whether created in
connection with an abortion or with any other medical procedure, and generally
includes the results of a physical exam, the patient’s me\dical history, any required lab
tests or ultrasound results, and the patient’s medication information. A.A.C. R9-10-
1511.

The Regulatory Act allows DHS access to patient records only for the purpose

of ensuring that clinics are complying with the licensure standards established by the
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Act. DHS reviews (and potentially copies) patient records only in one of two

situations:
. as part of sampling records during a licensing survey, or
. as part of a complaint investigation.

AR.S. §§ 36-424(B), 36-424(D), 36-425(A); A.A.C. R9-10-1503(B)(4); see also
A.R.S. § 36-406 (DHS may access books and records reasonably necessary to insure
compliance with the Act). Thus, the type of information that DHS may obtain under
the Regulatory Act is precisely detailed and the circumstances in which it can review
that information are sharply limited and closely connected to furthering the State’s
interest in safeguarding maternal health.

In addition to the restrictions explained above that limit access to patient
information, the Regulatory Act and other statutes governing DHS’s licensing of
medical facilities severely restrict the manner and circumstances in which patient
information may be disclosed by DHS or its contractor. A.R.S. § 36-449.03(I)
prohibits DHS from “releas[ing] personally identifiable patient or physician
information” related to abortion clinics or their patiepts. See also A.A.C. R9-10-
1511(C) (same). Similarly, A.R.S. § 36-404(A)(2) limits the disclosure of
information and records received and kept by DHS, making “[p]atient records,
including clinical records, medical reports, laboratory statements and reports, any file,

film, record or report or oral statement relating to diagnostic findings and treatment
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of patients, or any information from which a patient or a patient’s family might be
identified” unavailable to the public. Further, DHS may only release specific,
identifiable patient information pursuant to a court order or when necessary and
pertinent to aninvestigation. A.R.S. § 36-404(B). In those situations, “[t]he recipient
shall maintain patient and source name confidentiality.” Id.

In regard to ultrasound prints obtained in connection with an abortion, A.R.S.
§ 36-2301.02(G) prohibits DHS and its contractor from releasing patient identifying
information obtained from a copy of any print sent to the contractor for review.* To
the extent that DHS uses any patient information it obtains from the required
ultrasound prints and reports for statistical or research purposes, it may release that
information only in aggregate form, without any identifiable patient information.
ARS. § 36-2301.02(G).

Moreover, DHS specifically trains its staff on the necessity of patient
confidentiality and how to maintain that confidentiality. Supp. EOR 1429 1. When
DHS employees remove records from a medical facility for review in their offices,
those records are not kept in public files, are not available for public inspection, and

are only available to certain DHS employees who need access to perform their official

* In addition, DHS intends to implement an anonymous coding system that eliminates
patient and abortion provider names and other identifying information from
ultrasound prints or reports provided to the DHS contractor employed to review the
ultrasound prints. Supp. EOR 142 § 8.
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duties. /d. at 2. At the conclusion of an investigation, DHS destroys the records to
protect confidentiality. /d. at§ 3. DHS has never had a problem safeguarding patient
confidentiality. Indeed, in spite of the fact that many of the Plaintiffs, the Plaintiffs’
experts, and other witnesses were subject to DHS licensing and regulation prior to the
adoption of the Regulatory Act, none were aware of any instance in which DHS had
breached patient confidentiality or released patient information. /d. at 4. This type
of confidentiality training further bolsters the adequacy of the State’s confidentiality
safeguards. See Greenville Women’s Clinic v. Comm’r, South Carolina Dep’t of
Health & Envtl. Control, 306 F.3d 141 (4™ Cir. 2002), petition for cert. filed, 71
U.S.L.W.3568 (U.S. Feb. 12,2003) (No. 02-1235) (“Greenville Women's Clinic II”).
Finally, Arizona’s health facility licensing statutes provide for criminal
proceedings for violations of patient privacyrights. A.R.S. § 36-431 makes ita Class
3 misdemeanor to knowingly release information in violation of the disclosure
prohibitions, and A.R.S. § 36-431.01 allows DHS to assess civil penalties for
disclosing confidential medical information in violation of the statutory prohibitions.
In light of these protections and the fact that this is a facial challenge to the
constitutionality of the Act, the trial court erred in its determination that the
possibility of disclosure by DHS outweighed its need to obtain confidential medical
information. As this Court recently noted in Lawall, “the Supreme Court has

explicitly held that the possibility of disclosure of information by state employees
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may not serve as the basis for a decision regarding the facial validity of a statute.”
307 F.3d at 788-89; see also Ohio v. Akron Ctr. for Reproductive Health, 497 U.S.
502, 513 (1990) (“[W]e refuse to base a decision on the facial validity of a statute on
the mere possibility of unauthorized, illegal disclosure [of patient information] by
state employees.”). Thus, the mere possibility that private medical information may
be disclosed to the public, in spite of the numerous protections against such
disclosure, is not enough to overcome the presumption that the Regulatory Act is

constitutional.

B. The State Must Have Access to Medical Information to Adequately
Protect Maternal Health.

The State must have access to medical records in order to monitor abortion
clinics’ compliance with the law. Access to patient records enables the State to
collect information pertinent to the preservation of maternal health and to control
threats to public health. The courts have consistently recognized these interests as
valid for purposes of limited disclosure of medical information. E.g., Casey, 505 U.S.
833; Whalen v. Roe, 429 U.S. 589 (1977); Planned Pafenthood of Central Missouri
v. Danforth, 428 U.S. 52 (1976); Greenville Women's Clinic I, 222 F.3d 157,
Greenville Women's Clinic II, 306 F.3d 141. As the Third Circuit Court of Appeals
stated, “[g]enerally, the reporting requirements which have been upheld have been

those in which the government had advanced a need to acquire the information to
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develop treatment programs or control threats to public health.” United States v.
Westinghouse, 638 F.2d 570, 578 (3rd Cir. 1980).

The district court’s determination ignores the State’s substantial need for that
information in order to adequately protect maternal health and ensure that clinics are
complying with the law. If abortion clinics were to redact patient identifiable
information, as the district court suggested, DHS would not be able to ensure that
abortion clinics are properly documenting patient information including the patient’s
name, address, date of birth, and emergency contact information, as required by
A.A.C.R9-10-1511(A). Moreover, the inspection and investigation processes, both
of which are key components in ensuring compliance with healthcare standards,
would be significantly hindered. Such information is essential because DHS needs
identifying information to track records and to review quality assurance and peer
review activities. Supp. EOR 142 § 5. If DHS were required to obtain patient
consent prior to looking at specific charts, that consent would, at a minimum,
significantly delay and impede an investigation into unsafe practices. Id.
Additionally, requesting consent to review files could allow the provider to discover
which patient had filed a complaint, information that DHS must keep confidential.
AR.S. §36-404(A)(3). The district court thus failed to adequately account for DHS’s
inability to insure the accuracy of reported information and to properly investigate

potential health threats if the patient’s identifying information is redacted.
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C. The State Has a Legitimate Public Policy Interest in Limited
Disclosure of Sensitive Personal Information.

As numerous courts have held, including this Court in Lawall, the State’s
legitimate interest in maternal health weighs in favor of disclosure of the information
required by the Regulatory Act. That is particularly true here, where the Act was
enacted in response to multiple incidents of substandard abortion care, including the
death of Lou Anne Herron. EOR 227 at 6. Creating regulations that set minimum
health standards for abortion clinics is central to the State’s interest in safeguarding
maternal health. Allowing the State to monitor abortion procedures and access
patient records furthers the Act’s core health and safety purposes. The Regulatory
Act appropriately reflects the State’s essential and valid concerns.

Recently, the Fourth Circuit upheld South Carolina’s abortion clinic
regulations against a similar challenge. Greenville Women’s Clinic 11,306 F.3d 141.
In that case, the court conceded that the information implicated by South Carolina’s
regulations was private information that could cause significant harm if disclosed.
However, the court concluded that allowing government officials who inspected
abortion clinics to review and copy necessary documents, including unredacted
patient medical records, helped ensure compliance with the valid and legitimate state
interest in establishing valid, minimum healthcare standards. /d. at 154. The court

also determined that South Carolina’s inspection and copying requirements did not
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have a legally significant impact on the abortion decision or the physician-patient
relationship, especially in view of the confidentiality requirements built into the
regulatory scheme to protect a patient’s privacy. Id. at 153-54.

In reaching these conclusions, the Fourth Circuit relied on Danforth, in which
the Supreme Court upheld a statutory requirement that medical facilities and
physicians performing abortions maintain records containing health data and make
that information available to local, state, or national public health officers.
Notwithstanding the informational privacy concerns inherent in such a requirement,
the Supreme Court upheld the regulations because they were justified by the State’s
interest in protecting maternal health. 428 U.S. at 80; accord Planned Parenthood
v. Ashcroft, 462 U.S. 476 (1983) (upholding an abortion pathology reporting
requirement because it was reasonably related to accepted medical standards and
constituted common medical practice); Lawall, 307 F.3d at 790 (rejecting
informational privacy challenge to Arizona parental consent abortion statute; finding
a legitimate government need for the information and that public policy mlitated

y

towards government access).

Similarly, in Casey, the Supreme Court determined that the record-keeping and
reporting requirements of Pennsylvania’s abortion statute were based on the State’s
legitimate interest in the health of women seeking abortion. 505 U.S. at 900-01.

Those provisions included reporting the physician’s name, the abortion facility, the
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woman’s age, the number of prior pregnancies the patient had, the number of
abortions the patient had, the gestational age of the fetus, the type of abortion
procedure, the date of the abortion, any preexisting medical condition, any medical
complications, the basis for determining that the abortion was medically necessary,
the weight of the aborted fetus, and whether the woman was married. Id. at 900. In
finding the government’s need for the information to be legitimate, the Court stated
that “record keeping and reporting provisions that are reasonably directed to the
preservation of maternal health and that properly respect a patient’s confidentiality
and privacy are permissible.” Id. (citing Danforth, 428 U.S. at 80).

As with the regulations examined in those cases, the State’s need for access to
the information so that it can adequately protect maternal health outweighs the
possibility of harm that may result from the limited release of medical information
permitted by the Regulatory Act. This conclusion is not changed despite the fact that,
because the Act has been stayed during these judicial proceedings, there is no
evidence demonstrating that the confidentiality provisions in place are adequate to
protect a woman’s privacy. Inrejecting the same argur;lent, the Fourth Circuit noted
that the challenge was a facial challenge: “Even though the abortion clinics can
conceive of circumstances where patients’ privacy rights could be violated, either
deliberately or through negligence, we cannot assume that the confidentiality

measures adopted by South Carolina to prevent such violations will be administered
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improperly.” Greenville Women's Clinic II, 303 F.3d at 156; accord Lawall, 307
F.3d at 789 (mere possibility of disclosure of information by state employees may not
serve as the basis for a decision regarding the facial validity of an abortion statute;
“Planned Parenthood’s repeated reference to the fact that an employee, or someone
under court supervision, may have disclosed confidential information regarding a
pregnant minor, while disturbing, does not render the provision facially
unconstitutional.”).

The Regulatory Act strikes a proper balance between the State’s need to know
certain information to facilitate its establishment of minimum health and safety
standards and a woman’s right to privacy. Consequently, the district court erred in
finding that portions of the Act violated a woman’s right to informational privacy.

IV. THEPROVISION OF THE REGULATORY ACT REQUIRING THAT PATIENTS BE
TREATED WITH RESPECT AND DIGNITY IS NOT UNCONSTITUTIONALLY

VAGUE.

The district court determined that A.A.C. R9-10-1507(1) (the “Treatment
Regulation”), which requires abortion providers to treat women “with consideration,
respect and full recognition of the patient’s diénity and individuality,” is
constitutionally infirm. EOR 227 at 17-18. It concluded that the Treatment
Regulation required abortion providers to adhere to a standard that was “‘based not
on their own behavior, but on the subjective viewpoint of others.”” Id. at 17-18

(quoting Women’s Med. Ctr. v. Bell, 248 F.3d 411, 422 (5" Cir. 2001)). That
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conclusion was incorrect. Unlike the regulations examined by the Fifth Circuit in
Bell, compliance with the Treatment Regulation is not measured by the patient’s
subjective expectations, but on commonly understood standards of professional
behavior.

The Treatment Regulation is unconstitutionally vague only if “ordinary people
can[not] understand what conduct is prohibited,” and thus people of common
intelligence would be forced to “guess at the meaning of [the] words.” CISPES v.
FBI, 770 F.2d 468, 475, 476 (5™ Cir. 1985) (holding that statute making it criminal
to “coerce, threaten, intimidate, harass or obstruct” foreign officials was not
unconstitutionally vague) (internal quotation omitted). Recognizing that courts “can
never expect mathematical certainty from our language,” a regulation is not void for
vagueness unless it is so unclear regarding what is prohibited that it “may trap the
innocent by not providing fair warning,” or it is so lacking in objective standards that
it encourages “arbitrary and discriminatory enforcement.” Grayned v. City of
Rockford, 408 U.S. 104, 108-10 (1972).

The Texas regulations that the Fifth Circuit held were unconstituti onally vague
required abortion providers to ensure 1) that all patients were “cared for in a manner
and in an environment that enhances each patient’s dignity and respect,” 2) that each
patient received “care in a manner that maintains and enhances her self-esteem and

self-worth,” and 3) that each patient was provided with care that “meets or exceeds
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the expectations set by the patient.” See Bell, 248 F.3d at 421-22. Those provisions
were held to be vague because they “measure[d] compliance by the subjective
expectations or requirements of an individual patient as to the enhancement of her
dignity or self-esteem.” Id. at 422. Thus, the regulations gave abortion providers no
“fair warning” of their compliance. /d.

The Treatment Regulation, unlike the Texas regulations, does not subject
abortion providers to sanctions based on the subjective expectations of others.
Instead, the standards established by the Regulation are based on the abortion
providers’ own objective behavior-the manner in which they treat their patients
consistent with customary local medical standards of care for physician-patient
interaction. They must treat women “with consideration, respect and full recognition
of the patient’s dignity and individuality.” A.A.C. R9-10-1507(1). Certainly,
reasonably prudent doctors (and other professionals who deal with the public) should
have no difficulty inunderstanding how to treat patients with “consideration, respect”
and “dignity.” Thus, the Treatment Regulation is not unconstitutionally vague,
although it may fall short of mathematical precision. See Greenville Women'’s Clinic
IT, 306 F.3d at 151 (upholding South Carolina abortion clinic regulations against

vagueness challenge because “we are satisfied that a reasonable person, reading the
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regulation in its entirety and in the context of South Carolina statutes, would be able
to interpret that regulation and determine what is required and what conduct is
prohibited”).

DEFENDANTS’ RESPONSE TO PLAINTIFFS’ OPENING BRIEF

V. THE REGULATORY ACT DOES NOT IMPOSE AN “UNDUE BURDEN” ON
ARIZONA WOMEN.

A.  TheRegulatory Act Does Not Implicate the Right of Women to Seek
Abortions.

In recent years, numerous courts have repeatedly rejected arguments that state
abortion clinic regulations implicate the abortion “liberty” and create an undue
burden on women seeking abortions—the precise argument that the Plaintiffs assert
here. Indeed, abortion clinic regulations from Mississippi, South Carolina,
Tennessee, and Texas have survived similar undue burden challenges. See Pro-
Choice Mississippiv. Thompson,No. 3:96CV596BN, bench op. (S.D. Miss., Sept. 27,
1996); Greenville Women'’s Clinic 1,222 F.3d 157; Adams & Boyle, P.C. v. Tennessee
Dep’t of Health, 2000 U.S. Dist. LEXIS 20198 (M.D. Tenn. April 17, 2000)
(invalidated on vagueness grounds); Women’s Med. Ctr. v. Archer, 159 F. Supp. 2d
414 (S.D. Tex. 1999).

The abortion “liberty,” which the United States Supreme Court has held is
protected by the Fourteenth Amendment, has been defined as “the right of the woman

herself-not her husband, her parent, her doctor, or others—to make the decision to
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have an abortion.” Greenville Women’s Clinic I, 222 F.3d at 166. Moreover, only
when the State unduly burdens the ability of the woman to make the abortion decision
“does the power of the State reach into the heart of the liberty protected by the Due
Process Clause.” Casey, 505 U.S. at 874 (joint opinion of O’Connor, Kennedy, and
Souter, JJ.). Accordingly, to the extent that state regulations interfere with a woman’s
status as the ultimate decision-maker, courts have invalidated them. 7d. at 887-98
(majority opinion).

Regulations that are “designed to foster the health of women seeking an
abortion” are valid as long as they do not constitute an “undue burden.” Id. at 878.
“Undue burden” is shorthand for “the conclusion that a state regulation has the
purpose or effect of placing a substantial obstacle in the path of a woman seeking an
abortion of a nonviable fetus.” Id. In order to prevail on their undue burden claim,
the Plaintiffs must demonstrate that the Regulatory Act would present a “substantial
obstacle” to a “large fraction” of women in Arizona who might seek an abortion. /d.
at 895 (majority opinion); see also Greenville Women’s Clinic I, 222 F.3d at 165.

Thus, the appropriate focus of the analysis is on a woman seeking an abortion,

not on the impact the Regulatory Act will have on the Plaintiffs.” As the district court

> Notably, virtually all of the evidence relied on by the Plaintiffs in the district court
and on appeal reflects the purported impact of the Regulatory Act on the Plaintiffs or
other abortion providers, not on Arizona women. See Supp. EOR 135 9 136-150;
Pls.” Op. Br. at 17-18.
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recognized, the Regulatory Act does not “directly effect (sic) a woman’s right to
decide to have an abortion.” EOR 227 at 18. It does not delegate decision-making
authority to anyone else, nor does it restrict the ability of doctors to decide whether
to perform an abortion, when to do so, or what method to use. Instead, the Act simply
fosters women’s health without placing any obstacle—substantial or otherwise—in the

path of women seeking abortions.

B. TheRegulatory Act WillNot Prohibitively Curtail 2 Woman’s Right
to Choose Abortion in Arizona.

Because the Regulatory Act does not interfere with a woman’s right to choose
whether to have an abortion, it is valid unless it creates a prohibitive financial burden
on abortion providers or would so severely diminish the number of abortion providers
as to prohibitively curtail a woman’s right to choose an abortion. Greenville
Women’s Clinic I, 222 F.3d at 167 (regulations are valid unless they impose burdens
that “essentially depriv[e] women of the choice to have an abortion”). Plaintiffs have
demonstrated neither condition here.

Plaintiffs have not presented any specific or \credible evidence regarding
whether they will be forced to actually increase the prices they charge patients and
what those increases would be. Moreover, after initiating this lawsuit, each of the
Plaintiffs decreased the price he charges for an abortion. Supp. EOR 1459 10. When

weighed against the Regulatory Act’s maternal health benefits, speculative fee

37



increases that are not supported by specific credible estimates do not constitute an
undue burden on women seeking abortions. See, e.g., Archer, 159 F. Supp. 2d at450-
54.

Nor is there any evidence that the Regulatory Act will affect women’s access
to abortion providers. Plaintiffs have failed to demonstrate that they would actually
cease providing abortions if the Regulatory Act is enforced. Similarly, they have
failed to prove that no other Arizona abortion providers would be able to stay in
business and absorb a potentially increased patient load. These evidentiary failures
defeat Plaintiffs’ undue burden claims. See, e.g., Adams & Boyle, 2000 U.S. Dist.
LEXIS at *16 (“[C]losure of [doctor’s office] would not constitute an undue burden,
in this case, even if the closure decreases the availability of abortions ....
Furthermore, plaintiffs have failed to provide any evidence that the existent, licensed
facilities [in other parts of the state] could not absorb [additional patients].”).

The cases cited by Plaintiffs (Pls.” Op. Br. at 46-47) are inapposite. City of
Akron v. Akron Center for Reproductive Health, Inc., 462 U.S. 416 (1983), partially
overruled on other grounds, Casey, 505 U.S. 882—87,\ addresses a requirement that
second trimester abortions be performed in hospitals. The Regulatory Act does not
contain a similar requirement. Further, the Akron court stated that “examples of
permissible regulation ... [include] licensing of the [abortion] facility.” Id. at 431

n.14. Moreover, Planned Parenthood v. Doyle, 162 F.3d 463 (7th Cir. 1998), and
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Planned Parenthood v. Atchison, 126 F.3d 1042 (8th Cir. 1997), are irrelevant in that
they concern, respectively, a ban on a specific abortion procedure and a requirement
that the construction of new abortion clinics comply with a state law requiring a
certificate of need. Again, the Regulatory Act does not contain either of these
requirements.

It is undisputed that Arizona has a “legitimate interest in seeing to 1t that
abortion, like any other medical procedure, is performed under circumstances that
insure maximum safety for the patient.” See, e.g., Roe v. Wade, 410 U.S.113, 150
(1973). The Regulatory Act clearly implements that interest. It was enacted in direct
response to “specific incidents, including the death of Lou Anne Herron from
complications associated with an abortion, where maternal health was impacted by
substandard medical care,” EOR 227 at 6, and it simply codifies “national medical-
and abortion-association recommendations designed to ensure the health and
appropriate care of women seeking abortions.” Greenville Women’s Clinic I, 222
F.3d at 159, 167-69. The Plaintiffs did not-and cannot-demonstrate that the
Regulatory Act will create a substantial obstacle to a lafge fraction of Arizona women
seeking abortion, and thus the Court must uphold the district court’s ruling in favor

of the Defendants on the undue burden claim.
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VL. THE REGULATORY ACT DOES NOT UNCONSTITUTIONALLY SINGLE OUT
ABORTION PROVIDERS FOR REGULATION.

Although the Plaintiffs correctly identify the three levels of equal protection
scrutiny applied by courts to legislative classifications (Pls.” Op. Br. at 27-28), they
incorrectly conclude that the Regulatory Act is subject to strict scrutiny review. As
the district court determined, because the Regulatory Act neither targets a suspect
class nor impinges upon a fundamental right protected by the Constitution, it is
subject to a rational basis test. EOR 227 at 6.

A. Abortion Providers Do Not Have a Fundamental Right to Perform
Abortions.

Because the Regulatory Act governs the level and type of medical care that
doctors performing abortion must provide to their patients, it is targeted at abortion
providers, not at women choosing to have abortions. It is beyond question that
abortion providers “are not considered members of a suspect class for purposes of
equal protection analysis.” Id. at 5; Greenville Women’s Clinic I, 222 F 3dat173
(abortion providers do not form a suspect class). Thus, the Regulatory Act does not

Al

target a suspect class.

By focusing on the nature of the medical procedures that they are performing
instead of on the party at whom the legislation is targeted, the Plaintiffs are
attempting to bootstrap the fundamental right of women to choose abortion to

themselves. However, as the district court correctly found, there is no fundamental
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right for doctors to perform abortions. EOR 227 at 6 (“[E]ven if abortion remains
a fundamental right after Casey, the fundamental right is that of a woman to choose
an abortion, not of a doctor to perform one.”); accord Greenville Women’s Clinic I,
222 F.3d at 173 (there is no authority for the proposition that “abortion clinics and
abortion providers have a fundamental liberty interest in performing abortions free
from governmental regulation”). Indeed, there is no fundamental right for any
particular doctor to perform any particular medical procedure or to make any
particular profit. Thus, the rational basis test is the appropriate standard of review for
these individuals’ equal protection claims.

B. The Regulatory Act Is Not Subject to Strict Scrutiny Review.

Although the Plaintiffs focus on whether abortion is a fundamental right under
the Constitution (Pls.” Op. Br. at 30-32), since its decision in Casey, the Supreme
Court has abandoned that inquiry and focused instead on whether the right to choose
abortion—whether a fundamental right or not-is impinged by the regulations in
question.’ Thus, in Casey, the Court did not apply a traditional strict scrutiny
standard of review, but instead first determined whether the regulations were unduly

burdensome on the right to choose abortion. Casey, 505 U.S. at 874 (joint opinion

§ On the issue of whether abortion is a fundamental right, compare Roe v. Wade, 410
U.S. 113 (statutes or regulations impinging on abortion right are subject to strict
scrutiny review) with Casey, 505 U.S. at 871, 874 (1992) (joint opinion of O’Connor,
Kennedy and Souter, JJ.) (rejecting strict scrutiny test; constitutionality of statutes or
regulations pertaining to abortion need not serve a compelling state interest).
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of O’Connor, Kennedy, and Souter, JJ.) (any regulation that does not “‘strike at the
[abortion] right itself” is assessed by asking not whether it serves a compelling state

32

interest, but whether it ‘serves a valid purpose’); see also id. at 954 (dissenting
opinion of Rehnquist, J.) (noting that majority opinion rejected strict scrutiny review
and need for “compelling state interests”). As the Fifth Circuit noted in connection
with its examination of Texas’s abortion clinic regulations, because the Regulatory
Act does not /imit or otherwise infringe upon a woman’s right to choose or access to
an abortion, rational basis review is the appropriate level of judicial scrutiny, even if
abortion is still a fundamental right after the Casey decision. Bell, 248 F.3d at 419
(holding that because regulations did not limit abortion access, rational basis review
was appropriate).

The Plaintiffs’ support for the proposition that the Regulatory Actis subject to
strict scrutiny review is comprised almost entirely of abortion cases decided before
Casey and cases that do not address the unique jurisprudence that has developed
regarding abortion regulations. Pls.” Op. Br. at 29-35. In Casey, the Supreme Court
explicitly overruled cases that were decided after the Court’s decision in Roe v. Wade
that held that “any regulation touching upon the abortion decision must survive strict
scrutiny, to be sustained only if drawn in narrow terms to further a compelling state

interest.” 505 U.S. at 871 (joint opinion of O’Connor, Kennedy and Souter, JJ.);

Planned Parenthood v. Dempsey, 167 F.3d 458, 464 (8" Cir. 1999) (Casey held “that
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strict scrutiny does not apply to regulations affecting the right to abortion”). Thus,
those earlier cases no longer have any precedential value to the extent that they
conflict with the holding in Casey.’

Citing the Fourth Circuit’s interrelated discussions of equal protection and
undue burden principles, the Plaintiffs seek to draw a distinction between the
standard of review adopted in Casey and Greenville Women’s Clinic I and the level
of review that is applicable here. Pls.” Op. Br. at 31 n.14, 33. That distinction is
based on an overly simplistic view of equal protection and due process that is not
supported by the law. To the contrary, in numerous contexts, the Supreme Court has
noted that the due process rights afforded by the Fifth Amendment also encompass
equal protection rights and principles. See, e.g., Weinberger v. Salfi, 422 U.S. 749,
768-70 (1975). As Casey explicitly recognized, it is logical and appropriate for
courts to address due process and equal protection rights together. See Casey, 505

U.S. at 871 (joint opinion of O’Connor, Kennedy and Souter, 11.); 4 Woman'’s

7 The Plaintiffs intimate that the level of scrutiny adopted in Casey—the rational basis
test—is applicable only to cases in which the State’s interest in abortion regulations
is in preserving potential life. Pls.” Op. Br. at 32-33. Thus, the Plaintiffs argue that
the Casey undue burden standard is inapplicable here, where the State’s interest is
primarily in maternal health. Id. However, that argument contradicts the plain
language of Casey, wherein the Court indicated that an interest in maternal health was
a legitimate interest to justify abortion regulations that did not unduly burden a
woman’s right to abortion. 505 U.S. at 847; accord Bell, 248 F.3d at 419 (abortion
clinic regulations had “the legitimate state purpose of protecting the health of Texas
women”).

43



Choice-East Side Clinic v. Newman, 132 F. Supp. 2d 1150, 1181 (S.D. Ind. 2001)
(declining to adopt different standards of review for equal protection and due
process/undue burden claims “[i]n light of all the attention devoted to litigating
abortion rights under the Due Process Clause™), rev 'd on other grounds, 305 F.3d 684
(7™ Cir. 2002), cert. denied, 123 S.Ct. 1273 (2003).

The Plaintiffs assert—without any support—that strict scrutiny review is required
by the district court’s determination that portions of the Regulatory Act violate a
woman’s right to informational privacy.® Pls.” Op. Br. at 30. However, as even the
cases the Plaintiffs cite acknowledge, the challenged classifications are subject to
strict scrutiny review only if they impinge on or implicate a fundamental right.
Therefore, the Plaintiffs must tie the privacy right to the classifications that they
allege violate equal protection. The Plaintiffs have not, and cannot, demonstrate that
the alleged differential treatment of Plaintiffs and those doctors who perform
allegedly similar medical procedures impinges upon abortion patients’ right to

informational privacy. Thus, the appropriate standard of review is the rational basis

y

8 The two cases upon which the Plaintiffs rely—Shapiro v. Thompson, 394 U.S. 618
(1969), and Skinner v. Oklahoma,316 U.S. 535 (1942)-stand for the well-settled, and
unremarkable, proposition that the constitutionality of claims that implicate
fundamental rights are subject to strict scrutiny review. Not only were the cases
decided well before Casey, they do not include any discussion regarding judicial
review of abortion regulations.
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test, irrespective of the constitutionality of the Regulatory Act on informational
privacy grounds. See EOR 227 at 6; see also Greenville Women'’s Clinic I, 222 F.3d

at 173.

C. The Regulatory Act Does Not Violate Equal Protection Because It
Is Rationally Related to the State’s Interest in Maternal Health.

As the district court correctly noted, legislative classifications subject to a
rational basis standard of review are presumed to be constitutional, a presumption
“that can only be overcome by a clear showing of arbitrariness and irrationality.”
EOR 227 at 6 (citing Hodel v. Indiana, 452 U.S. 314, 331-32 (1981)); see also
Greenville Women’s Clinic I, 222 F.3d at 172 (the Regulatory Act must be upheld if
“there is any reasonably conceivable state of facts that could provide a rational basis
for the classification” they create). The Regulatory Act does not violate equal
protection guaranties “because the state of Arizona had a rational basis for creating
the classification” about which the Plaintiffs complain. EOR 227 at 6.

1. The Regulatory Act rationally distinguishes between abortion
and other medical procedures because abortion is unique.

Focusing only on the medical aspects of abortiofl, the Plaintiffs allege that the
Regulatory Act cannot be rationally related to maternal health because it does not

apply to all physicians who perform “comparable procedures” in Arizona. Pls.” Op.
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Br. at 37. However, as the district court found, that argument fails because the nature
of abortion procedures is “inherently different” from all other medical procedures that
the Plaintiffs deem “comparable.” EOR 227 at 6.

Since the Supreme Court’s decision in Roe v. Wade, courts have recognized
that, for the purposes of regulation, abortion services are rationally distinct from other
routine medical services, because of the “particular gravitas of the moral,
psychological, and familial aspects of the abortion decision.” Greenville Women'’s
Clinic I, 222 F.3d at 173. As the Supreme Court noted in Casey,

[Tlhe abortion decision ... is more than a philosophic exercise.

Abortion is a unique act. It is an act fraught with consequences for

others: for the woman who must live with the implications of her

decision; for the persons who perform and assist in the procedure; for

the spouse, family, and society which must confront the knowledge that

these procedures exist, procedures some deem nothing short of an act of

violence against innocent human life; and, depending on one’s beliefs,

for the life or potential life that is aborted.

Casey, 505 U.S. at 852 (emphasis added); see also Greenville Women'’s Clinic I, 222
F.3d at 173-74 (citing other Supreme Court decisions finding that abortion services
“significantly differ” from other medical or surgical Qrocedures); Bell, 248 F.3d at
417 (upholding abortion clinic regulations against similar challenge because “the
Legislature reasonably could conclude that women receiving abortions in ‘high-

volume’ physician offices need more protection than patients undergoing other

surgical procedures in such offices”).
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As even the Plaintiffs concede, “[t]he Constitution does not require things
which are different in fact or opinion to be treated in law as though they were the
same.” Plyler v. Doe, 457 U.S. 202, 216 (1982) (internal citations omitted). The
initial discretion to determine what is “different” and what is “the same” resides in
the legislatures of the States. /d. at 216. Given the inherent differences between
abortion and other medical procedures, the district court correctly concluded that the
State had a rational basis for regulating abortion clinics while not regulating other
medical facilities. See Greenville Women'’s Clinic I, 222 F.3d at 174 (holding same).

2. The State may choose to regulate some medical services and
not others.

Even if abortion were comparable to other medical procedures (and itis clearly
not), that does not undermine the constitutionality of the Regulatory Act. That some
services are not regulated does not invalidate the regulations here-the State is not
required to regulate a// medical services and providers that may pose a threat to
public health, safety, and welfare. See Williamson v. Lee Optical, 348 U.S. 483, 489
(1955) (Legislatures may create reform that “may take one step at a time, addressing
itself to the phase of the problem which seems most acute to the legislative mind ...
The legislature may select one phase of one field and apply aremedy there, neglecting
the others.”); Minnesota v. Clover Leaf Creamery Co., 449 U.S. 456, 466 (1981)

(Legislature need not “strike at all evils at the same time or in the same way”).
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Instead, the State may address potential health risks as they are identified, as
it has done here. Although the State has not chosen to regulate every medical
procedure that may result in injury, it has chosen to regulate abortion, a procedure
that undeniably has caused death in the recent past and clearly has the potential to
harm maternal health, safety, and welfare. Thus, the Regulatory Act does not violate

the Plaintiffs’ equal protection rights.

3. The State rationally responded to abortion-related deaths and
injuries in distinguishing between abortion providers and
other physicians.

The State’s determination to regulate abortion providers and not other
physicians performing other medical procedures in their private offices was motivated
by information that demonstrated that some providers of unregulated abortion
services were severely impacting the health of women seeking abortions. In
connection with its consideration of the legislation regarding the regulation of
abortion clinics, the Legislature heard testimony regarding the April 17, 1998 death
of Lou Anne Herron from complications associated with an abortion. EOR 227 at 6;
Supp. EOR 146 § 2. This incident provided the impetfls for the State to examine the
regulation of abortion clinics and to enact new rules governing such clinics and
abortion procedures. Supp. EOR 146 9 2.

Based on the inherent difference between abortion procedures and other

medical procedures, and in light of the deaths and other complications arising from

48



abortions performed in Arizona, the State had a rational basis for regulating abortion

clinics but not all other healthcare facilities. That classification “approximate[s] the

nature of the problem,” while still accounting for the “limitations on the practical
ability of the State to remedy every ill.” Plyler, 457 U.S. at 216. The classification
here is the province of the State to make and does not violate equal protection. See

Greenville Women'’s Clinic I, 222 F.3d at 174.

VII. THE REGULATORY ACT APPROPRIATELY DISTINGUISHES BETWEEN
PHYSICIANS AND CLINICS THAT PERFORM MORE THAN FIVE FIRST-TERM
ABORTIONS PER MONTH AND THOSE THAT DO NOT.

In an attempt to balance the additional requirements that licensing would
impose upon abortion providers with the desire to protect the health and welfare of
women seeking abortions, the State determined to regulate only those abortion
providers who perform more than five first-trimester abortions per month or any later-
term abortions. See A.R.S. § 36-449.01(2) (defining “abortion clinic” as “any facility,
other than an accredited hospital, in which five or more first trimester abortions in any
month or any second or third trimesters abortions are performed”). Although the
Plaintiffs complain that this line-drawing violates eqﬁal protection by “leaving the
most inexperienced abortion providers unregulated” (Pls.” Op. Br. at 45), the district
court correctly upheld the Regulatory Act against this challenge, stating that “courts

may not second-guess a legislature’s ‘line drawing’ when it would be permissible for

the legislature to regulate all abortion providers irrespective of how many abortions
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they provide.” EOR 227 at 7 (citing Bell, 248 F.3d at 419 (upholding regulatory
classification based on number of abortions performed because Texas constitutionally
“could have required all abortion providers to be licensed”) (emphasis added)).
Moreover, as the Fourth Circuit noted, “this type of line-drawing is typically
a legislative function and is presumed valid.... Indeed, line-drawing of this type is
not only typical of legislation, it is necessary.” Greenville Women's Clinic 1, 222
F.3d at 174 (holding that regulating only clinics or offices in which more than five
first-trimester abortions were performed each month was appropriate inlight of South
Carolina’s “legitimate interest in promoting and protecting the health of women
visiting abortion clinics”); accord Bell, 248 F.3d at 421 (“Deciding the optimal
number of abortions to trigger the licensing requirement is a legislative function.”).
The State’s policy determination to draw the regulatory line at a level where
it believed that the risks to women’s health and welfare increased is rationally related
to its interest in protecting maternal health, just as the State’s decision to regulate all
abortion providers would be rationally related to the same goal. As the district court

noted, courts may not substitute their judgment for that of the State in drawing the

° The Plaintiffs tacitly admit that the appropriate standard of review for this equal
protection claim is the rational basis test. Pls.” Op. Br. at 45-46.
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regulatory line. This Court should therefore uphold the district court’s decision. See
Greenville Women’s Clinic I, 222 F.3d at 175 (“[T]he actual placement of the line is
not a decision that the courts may second-guess.”)."°

VIII. THE REGULATORY ACT DOES NOT IMPERMISSIBLY DISCRIMINATE ON THE
BASIS OF GENDER.

The Plaintiffs claim that the Regulatory Act discriminates against women on
the basis of sex, and therefore is unconstitutional. They assert that the district court
erred in holding that “classification concerning pregnancy is not necessarily sex-
based classification” and that “Supreme Court jurisprudence concerning the right to
have an abortion is clearly rooted in substantive due process, not equal protection.”
EOR 227 at 7. They also contend that the district court should have applied a
heightened level of equal protection scrutiny to the Regulatory Act. Pls.” Op. Br. at
42-43. To the contrary, the district court’s analysis of this claim reflects the United

States Supreme Court’s analysis—and rejection—of similar claims.

0 The Plaintiffs claim (Pls.” Op. Br. at 45 n.20) that the decisions in Greenville
Women's Clinic I and Bell are inapposite here because the plaintiffs in those cases did
not present any evidence that doctors who provide fewer abortions are less safe than
those who provide more. As the trial court tacitly found in ruling for the Defendants
on this claim, any “evidence” of such a safety link that the Plaintiffs presented (and
they presented none) is irrelevant to the constitutionality of the Regulatory Act. EOR
227 at 7 (noting that even if “more experienced abortion providers perform safer
abortion procedures,” as the Plaintiffs claimed, courts could not “second-guess a
legislature’s ‘line drawing’”). Moreover, the Legislature could have rationally
concluded that abortion providers who perform more abortions simply have more
opportunities to provide substandard practice, thereby justifying regulation of such
providers.
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A. A Woman’s Right to Choose Abortion Is Rooted in Substantive Due
Process.

The Plaintiffs’ contention that the Regulatory Act discriminates against women
on the basis of their sex is based on the incorrect premise that laws that touch upon
a woman’s right to choose abortion are properly examined in an equal protection
context. However, as the entire course of abortion jurisprudence makes clear, the
Supreme Court has never based the abortion right on equal protection grounds, which
would be the natural approach if restrictions on abortion constituted gender
discrimination. Instead, the joint opinion of the Court in Casey grounded the abortion
right on substantive due process—not on equal protection. Casey, 505 U.S. at 846-
53;" gecord A Woman'’s Choice, 132 F. Supp. 2d at 1181 (noting that although “[i]t
is difficult to imagine legislation regulating abortions or access to them that does not
affect women more than men,” there was no basis for an equal protection analysis
given courts’ historical emphasis on a due process analysis; “the Equal Protection
theory adds nothing to plaintiffs’ case”).

. Thus, the effect of the Regulatory Act on women-—as distinguished from the
effect on the doctors who provide abortion services—is properly examined in the

context of a due process analysis, not an equal protection analysis. The district court

It The Court’s failure to use an equal protection analysis in its review of the abortion
right has not been due to oversight. Justice Blackmun viewed the issue in equal
protection terms in Casey. See 505 U.S. at 926-30 (opinion of Blackmun, J.).
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correctly held that the Regulatory Act does not impose any undue burden on a
woman’s right to choose abortion. See supra Argument, Part V. The Plaintiffs’ sex
discrimination claim therefore lacks merit.

B. The Regulatory Act Does Not Create Sex-Based Classification.

1.  TheRegulatory Act must be viewed according to the rational
basis standard of review.

Even if this Court determines that the Regulatory Act’s effect on a woman’s
right to abortion should be subject to a traditional equal protection analysis, the
Plaintiffs’ sex discrimination claim still fails. Under the Plaintiffs’ rationale, every
law affecting abortion would require review according to the heightened standard
applicable to sex discrimination (Pls.” Op. Br. at41); however, the Supreme Court has
rejected that assertion on numerous occasions.

In Bray v. Alexandria Women’s Health Clinic, 506 U.S. 263 (1993), the Court
made clear that the “cases do not support [the] proposition” that “since voluntary
abortion is an activity engaged in only by women, to disfavor it is ipso facto to
discriminate invidiously against women as a class..\.. [T]wo of our cases deal
specifically with the disfavoring of abortion, and establish conclusively that it is not
ipso facto sex discrimination.” Id. at 271-73 (citing Harris v. McRae, 448 U.S. 297,
322-23 (1980) (constitutional test applicable to government abortion-funding

restrictions is not the heightened scrutiny standard used in sex-based discrimination
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cases); Maher v. Roe, 432 U.S. 464, 470-71 (1977) (same)); see also Gen. Elec. Co.
v. Gilbert, 429 U.S. 125, 134-35 (1976) (discrimination tied to pregnancy is not the
same as sex discrimination); Kazimer v. Widman, 225 F.3d 519, 527 (5™ Cir. 2000)
(“[D]iscrimination on the basis of pregnancy ... is not the same thing as ...
discrimination on the basis of sex.”); Women'’s Med. Ctr. of N.W. Houston v. Bell,
Civ. No. H-99-36309, slip op. (S.D. Tex. April 1, 2002) (rejecting claim that Texas’s
abortion licensing regulations were invalid because they discriminated on the basis
of sex and relying upon Bray as support); Bell v. Low Income Women of Texas, 95
S.W.3d 253 (Tex. 2002) (holding that Texas abortion funding restriction did not
violate Texas Constitution by discriminating against women; “The biological truism
that abortions can only be performed on women does not necessarily mean that
governmental action restricting abortion funding discriminates on the basis of
gender.”).

The holding in Bray was presaged by the Supreme Court’s decision in
Geduldig v. Aiello, 417 U.S. 484 (1974). In that case, the Court noted that “[w}hile
it is true that only women can become pregnant, it does not follow that every
legislative classification concerning pregnancy is a sex-based classification.” /d. at
496 n.20. Nonetheless, the Plaintiffs assert that Geduldig does not control this case
because it “involved withholding benefits from pregnant women, not imposing

special burdens on them.” Pls.” Op. Br. at 43. That distinction is spurious—to
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withhold a benefit is necessarily to impose a burden, and vice versa. Thus, thisis a
distinction in terminology only, and is not a valid basis for ignoring the Supreme
Court’s direction regarding gender classifications as distinguished from pregnancy
classifications.

Moreover, even if the distinction were legitimate, it is based on an invalid
premise—that the Regulatory Act imposes “special burdens” upon pregnant women.
As the district court held, the Regulatory Act does not impose any undue or “special”
burdens upon women seeking abortions. Instead, the Regulatory Act imposes
minimum standards—or “burdens,” in the words of the Plaintiffs—only on facilities that
provide abortions to women, not on the women themselves. Thus, the Regulatory Act
neither imposes burdens upon nor deprives women of any benefits offered to others,
and the district court appropriately relied on Geduldig (and Bray by extension) in
rejecting the Plaintiffs’ sex discrimination claim."

Nashville Gas Company v. Satty, 434 U.S. 136 (1977), relied upon by the
Plaintiffs, does not change that conclusion. Although the case provides the Plaintiffs
with some seemingly good “sound bites,” when examined in context, the holding in
the case is not at odds with the more recent Supreme Court opinions on the topic,

particularly Bray. The plaintiffs in Nashville Gas brought their claims solely

12° Nor have the Plaintiffs provided an iota of evidence that the Regulatory Act
“create[s] or perpetuate[s] the legal, social, and economic inferiority of women,” as
the Plaintiffs claim. Pls.” Op. Br. at 43.
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pursuant to Title VII of the Civil Rights Act of 1964. Id. at 137-38. They did not
raise any equal protection claims. For that reason, the Court’s analysis was limited
to the requirements of Title VIL" Id. at 142-43. Thus, although the Nashville Gas
case frames the relevant inquiry for Title VII claims, it adds nothing to the
jurisprudence regarding the constitutionality of the Regulatory Act.

2.  The Regulatory Act is rationally related to a valid state
interest.

When viewed in light of the appropriate rational basis standard, the Regulatory
Act withstands any equal protection challenge. The Regulatory Act is reasonably
calculated to protect maternal health by establishing minimum medical standards
consistent with standard of local and national abortion providers and is therefore
constitutional.

IX. THE ADMISSION PRIVILEGES REQUIREMENT COMPORTS WITH DUE
PROCESS.

Plaintiffs argue that A.A.C. R9-10-1506(B)(2), which requires regulated
abortion providers to have a physician with admitting privileges at an accredited

hospital present in the facility until each patient 1s stable and ready to leave the

13 Relying on Griggs v. Duke Power Co., 401 U.S. 424 (1971), the Court held that
Title VII prohibits employers from adopting policies that deprive women of
employment opportunities because of their gender unless there is a business necessity
for such a policy. Nashville Gas, 434 U.S. at 142-43. Specifically, the Court
invalidated a company policy of divesting female employees of seniority statusif they
took a leave of absence for pregnancy, but not if they took leave for any disease or
disability. Id.
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recovery room, unconstitutionally delegates standardless licensing authority to third
parties.' Pls.” Op. Br. at 47. This argument relies solely on speculation and
assumptions about the “worst-case” scenario, not on admissible evidence. However,
in the context of a facial challenge to a regulation, it is inappropriate to rely on pure
speculation. See, e.g., Hill v. Colorado, 530 U.S. 703, 733 (2000) (“speculation about
... hypothetical situations not before the Court will not support a facial attack on a
statute when it is surely valid ‘in the vast majority of its intended applications’);
Greenville Women’s Clinic I, 306 F.3d at 147 (“[t]o show the necessary respect to
legislative departments, particularly in light of Article III's limitation of judicial
power to cases and controversies, we require evidence—as opposed to
speculation—sufficient to rebut the regulation’s presumptive constitutionality™).
For example, Plaintiffs argue that in light of the Arizona Legislature’s decision
to limit the types of abortions performed in public hospitals, “[a]ny hospital in
Arizona can follow the legislature’s lead by adopting a policy disfavoring the
performance of abortion in the facility. Such a hospital could then prevent abortion
providers from obtaining admitting privileges at the hospital simply by denying

admitting privileges in accordance with that policy. Such refusal to would arguably

14 Plaintiffs are incorrect that the Regulatory Act “mandates that [every] physician
who provides abortions must have admitting privileges at an Arizona hospital.” Pls.”
Op. Br. at47. To the contrary, the Act expressly requires only that an abortion clinic
have at least one doctor with admitting privileges present at the clinic whenever
abortions are performed. A.A.C. R9-10-1506(B)(2).
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... be permissible under Arizona law.” Pls.” Op. Br. at 50-51 (emphasis added).
However, Plaintiffs have provided no evidence to support these assertions. Pointedly,
their choice of language—italicized and bolded above-betrays their utter inability to
support their assertions.

Moreover, these suppositions rely on three equally unsupported assumptions
that are in direct conflict with the actual evidence in this case. First, Plaintiffs assume
that the Arizona Legislature “disfavors” abortion. There is absolutely no evidence
in the record to support this assumption.

Second, Plaintiffs rely on the assumption that hospitals will choose to follow
this nonexistent policy of animus toward abortion and deny admission privileges to
abortion providers. Again, there is no evidence to support this assertion. In fact, the
evidence directly refutes this contention. All of the Plaintiffs currently have
admitting privileges—two of them at more than one hospital. Supp. EOR 147 9 1.
Moreover, none of the Plaintiffs has ever been denied admitting privileges by an
Arizona hospital. Id.

Finally, Plaintiffs assume, without any factual Basis, that Arizona courts will
endorse a system of discrimination against abortion providers in decisions concerning
admitting privileges. This final assumption contradicts established Arizona law that
requires that decisions concerning admitting privileges comport with both substantive

and procedural due process. Petersonv. Tucson Gen. Hosp.,559 P.2d 186, 189 (Ariz.
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1976) (“[Tlhere is no doubt that as far as public hospitals are concerned the
Fourteenth Amendment of the United States Constitution applies and constitutional
rights will be enforced by the courts.”); Holmes v. Hoemako Hosp.,573P.2d 477,479
(Ariz. 1977) (decisions by private hospitals regarding admitting privileges for
physicians must “comport with due process”). Thus, the Regulatory Act does not
“give hospitals the authority to actin an unconstitutional manner,” and their decisions
regarding admitting privileges are subject to “judicial review and will be held up to
constitutional standards.” EOR 227 at 12; see also Peterson, 559 P.2d at 191 (private
hospital’s decision not to renew physician’s staff privileges must be based upon
application of a standard that comports with legitimate goals of hospital and the rights
of the individual and the public).”

As the Fourth Circuit noted recently in rejecting identical claims:

There is nothing in the record or, indeed, in the general experience in

South Carolina that suggests that the requirements to have admitting

arrangements with local hospitals ... present[s]a substantial impediment
to obtaining or retaining a[n] [abortion clinic] license. To the contrary,

15 Federal courts have rejected state requirements that abortion providers maintain
admitting privileges only when applicable state law did not provide for due process.
See Birth Control Centers, Inc. v. Reizen, 508 F. Supp. 1366 (E.D. Mich. 1981), aff 'd
in part, rev’d in part on other grounds, 743 F.2d 352 (6th Cir. 1984) (state law did
not provide for due process); Hallmark Clinic v. North Carolina Dep’t of Human
Res., 380 F. Supp. 1153 (E.D.N.C. 1974) (provision rejected because, under existing
state law, there were virtually no limits on hospitals’ decisions). Unlike the
provisions in those cases, the Regulatory Act’s admitting privileges requirement is
subject to due process requirements, not to the “whim or goodwill” of a hospital. See
Hallmark Clinic, 380 F. Supp. at 1159.
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the appellants in this case have obtained licenses .... The abortion
clinics’ asserted fears are further undermined by South Carolina’s
requirement that public hospitals not act unreasonably, arbitrarily,
capriciously, or discriminatorily in granting or denying admitting
privileges.
Greenville Women’s Clinic II, 306 F.3d at 147. The court stated that a requirement
for admitting privileges at local hospitals was “so obviously beneficial to patients ...
and the possibility that the requirements will amount to a third-party veto power is so

remote that, on a facial challenge, we cannot conclude that the statute denies the

abortion clinics due process.” Id. (emphasis added).
The Eighth Circuit Court of Appeals also rejected a similar claim in Women s

Health Center of West County, Inc. v. Webster, 871 F.2d 1377 (8th Cir. 1989). The

court noted:

The requirement that physicians performing abortions obtain surgical
privileges, which involves the independent action of a public or private
hospital, poses no more significant threat to plaintiffs’ due process i ghts
than the requirement that those performing abortions be licensed
physicians, which involves the independent action of a medical licensing
board. Both requirements represent the state’s legitimate effort to
ensure that abortion is “as safe for the woman as normal childbirth at
term ...[and] is performed by medically competent personnel under
conditions insuring maximum safety for the woman.”

Id. at 1382 (citing Connecticut v. Menillo, 423 U.S. 9, 11 (1975) (State could require

persons performing abortions to be licensed physicians)).

Similarly, the Plaintiffs have utterly failed to establish that there is even a

remote possibility that Arizona hospitals will not comply with the law and fail to
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provide due process to applicants for admitting privileges. Their mere speculation
is not enough to overcome the State’s legitimate interest in maternal health. If a
hospital were to deny admitting privileges, the aggrieved doctor could bring an as
applied challenge to this provision of the Regulatory Act. However, the Plaintiffs’
attempt to bring a facial challenge based on the nonexistent record below was
properly rejected by the district court.

X. ANY UNCONSTITUTIONAL PROVISIONS OF THE REGULATORY ACT CAN BE
CLEANLY SEVERED.

The Plaintiffs cite several cases to support their assertion that this Court should
not sever any invalid sections of the Regulatory Act, but should instead strike the
entire law. Pls.” Op. Br. at 51-52. Some of these cases are inapposite factually, while
others merely state the applicable legal standard that, if applied, supports the district
court’s decision to give effect to the express terms of the severability clause.'® The

district court applied Arizona’s well-established test regarding severability:

16 See Hull v. Albrecht, 960 P.2d 634, 639-40 (Ari%. 1998) (declining to apply
severability clause of current law because the Legislature had reenacted the law,
repealing the severability clause); Huerta v. Flood, 447 P.2d 866, 870 (Ariz. 1968)
(explaining that severability clauses cannot be applied to remove invalid portions
when the law affects free speech; vagueness of statute deprived defendant of equal
protection); Hudson v. Kelly, 263 P.2d 362, 375 (Ariz. 1953) (finding that
unconstitutional provision attempting to destroy the independent constitutional office
of State Auditor is so connected with the Act, as a whole, as to render the whole Act
invalid, despite severability clause); State Comp. Fund v. Symington, 848 P.2d 273
(Ariz. 1993) (striking entire law because it had no express severability clause).
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[Wihere the valid parts of a statute are effective and enforceable
standing alone and independent of those portions declared
unconstitutional, the court will not disturb the valid law if the valid and
invalid portions are not so intimately connected as to raise the
presumption the legislature would not have enacted one without the

other, and the invalid portion was not the inducement of the act.

State Comp. Fund v. Symington, 848 P.2d 273, 280 (Ariz. 1993).

The Plaintiffs rely on a Senate Fact Sheet as support for their assertion that a
“central purpose” (or “inducement”) for the Re gulatory Act was to grant authority to
monitor abortion providers and therefore that severing those portions of the Act, if
necessary, would invalidate the entire Act. Pls.” Op. Br. at 52. However, as the Fact
Sheet makes clear, although “monitoring compliance” with “standards for obstetric
gynecologic services” was one of the objectives of the Regulatory Act, the
inducement for the Act was the “[e]vents in 1998 at a Phoenix abortion clinic [which]
raised several questions about the responsibility of state agencies to ensure the public
health and safety regarding abortion and other outpatient medical procedures.” Supp.
EOR 145 § 2. Thus, the overriding purpose of the Regulatory Act is to ensure the
health and safety of women seeking abortions by establishing a minimum standard
of medical care. The Regulatory Act does this by codifying local and national
abortion clinic standards, such as those already used by NAF and PPCNA.

The provisions invalidated by the district court do not undermine the

establishment of that standard of care embodied in the myriad of subsections upheld

62



by the court. Therefore, if the Court affirms any portion of the district court’s order
finding portions of the Regulatory Act unconstitutional, it should also affirm the
district court’s determination that any unconstitutional portions of the Regulatory Act
could be severed without disturbing the remainder of the Act.
CONCLUSION

Defendants request that this Court 1) affirm the district court’s ruling
upholding the constitutionality of the Regulatory Act on due process, equal
protection, and unlawful delegation grounds; 2) affirm in part and reverse in part the
district court’s ruling on vagueness grounds; and 3) reverse the district court’s entry
of summary judgment for the Plaintiffs on Fourth Amendment and informational

privacy grounds.
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OPINION:

MEMORANDUM

Pending before the Court is Plaintiffs’ second
Renewed Motion for a Temporary Restraining Order and
Preliminary Injunction, (Doc. No. 27), to which
Defendanis have replied, (Doc. No. 47). Plaintiffs, in
turn, have filed a Response to Defendants' Reply. (Doc.

April 17, 2000, Entered

No. 63.) For the reasons set forth below, Plaintiffs'
Motion is GRANTED in part and DENIED in part. '

L. BACKGROUND

The instant lawsuit stems from litigation
commenced in the state courts of Teonessee and
concerns the continuing operation of several facilities
providing abortions and other gynecological services to
wormen in middle and {*2] eastern Tennessee. At issue is
the constitutionality of certain provisions of Tennessee's
certificate of need ("CON") and licensing laws regulating
the construction and operation of health care institutions
in the state. See Temm Code Aon. § § 68-11-111,
106(a)(c), -201(3), 204(3), -213(a)(1)(b)(2), and -223
(Tenn. 1999). Plaintiffs have requested that the Court
enjoin those portions of the CON and licensing laws that
regulate the' construction and operation of those
ambulatory surgical treatment centers ("ASTCs") in
which, according to the statute, a "substantial number of
medical or surgical pregnancy terminations are
performed.” Tenn Code Ann. § 68-11-201(3). Plaintiffs
move for the injunction on the grounds that the statutory

‘provisions are (i) unconstitutionally vague and (ii)

constitute an undue burden on the right of women to
obtain abortions in the State of Tennessee, in violation of
the Fourteenth Amendment to the U.S. Constitution. (See

Doc. No. 27.)
A. The Statutory Scheme

Under Tennessee law, CONs and licenses must be
obtained before any type of health care institution is
initiated, constructed or modified. nl Among those
health care institutions required [*3| to obtain a CON
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and a license are those ASTCs and private physicians'
offices at which a "substantial number of medical or
surgical pregnancy terminations are performed.” n2
Tenn. Code Ann. § 68-11-201(3). By contrast, however,
those facilities and private physicians' offices which do
not perform a "substantial number" of abortions remain
unregulated under the statutory scheme because they are
excluded from the definition of an ASTC. Id. To date, at
least seven facilities at which abortions are performed
are licensed under this statutory scheme. (Doc. No. 49,
Gammon Aff.)

nl A healthcare institution is defined within
the statute as "any agency, institution, facility or
place ... which provides health services and is one
(1) of the following: nursing home; recuperation

center; hospital; [or] ambulatory surgical
treatment center ...." Temn. Code Ann. 68-11-
: 102(4).

n2 Ambulatory surgical treatment centers
("ASTCs") are defined within Section 68-11-
201(3) as "any institution, place or building
devoted primarily to the maintenance and
operation of a facility for the performance of
surgical procedures or any facility in which a

medical or surgical procedure is utilized to.

terminate a pregnancy ... Excluded from ... [the
definition of ASTC] are the private physicians'
and dentists' office practices, except those private
physicians' and dentists' offices at ‘which a
substantial number of medical or surgical
pregnancy terminations are performed." Tenn.
Code Ano. §. 68-11-201(3) (emphasis added.)

[*4]

Although the statutory scheme draws regulatory
distinctions based upon the term "substantial number,"
the term remains undefined within the scheme and any of
the regulations promuligated thereunder. Indeed, the
record indicates that the Tennessee Health Facilities
Commission, ("THFC"), the administrative body in
charge of issuing licenses and CONSs, does not have any
defined, internal standards for determining whether a
facility or doctor performing abortions should in fact be
subject to the licensing and CON requirements. Melanie
M. Hill, the Director of Tennessee's Board for Licensing
Health Care Facilities from 1996 -~ 1998, testified that
there is no "magic number" of abortions that need be
performed by any one doctor or facility before the CON
and licensing statues are triggered. (Doc. No. 27, Attach.
Ex. C, Hill Dep. at 20.) Additionally, Ms. Hill testified
that THFC does not have a "broad definition" or a "list of
procedures” for determining whether a doctor or facility

performing abortions must obtain a CON under the
statute, but instead that THFC considers a number of

factors relevant, including

how the facility is holding itself out to the public, is it a
doctor’s office, [*5] is it advertising as a surgery center,
what types of things they're doing there, if you're doing
some minor removing a mole [surgery] or something like
that ... the Health Facilities Commission statute does not
go into broad definition of a list of procedures.

(1d. at 22.) The factors mentioned by Ms. Hill, however,
are not published in any THFC publication or in any of
the regulations governing THFC.

Tennessee's CON and licensing laws were designed
to ensure that "the establishment and modification of
health care institutions, facilities and services shall be
accomplished in a manner which is orderly, economical
and consistent with the effective development of
necessary and adequate means of providing for the health

-care of the people of Tennessee." Tenn. Code Ann. § 68-

11-103. As such, the regulations governing the issuance
of CONs and licenses to health care institutions are, in
most cases, uniform. See id. (stating that, in order to
further the policy goals of the CON and licensing
provisions, "the provisions of this section [governing the
issuance of CONs and licenses] shall be equitably
applied to all health care entities"). Similarly, the
penalties for [*6] noncompliance with the CON and
licensing scheme are uniform generally. For example,
regulated facilities or individuals failing to comply with
the regulations may face substantial civil penalties,
including but not limited to fines, as well as criminal
prosecition. Tenn. Code Amn. § § 68-11-213,
Additionally, the State may seek injunctive relief against
any who violate these statutes. Tenn. Code Ann. § 68-
11-111.

" However, ASTCs performing abortions, and many
of the employees and associates of such facilities, are
subject both to stricter regulations and penalties than
other facilities covered under the regulatory scheme, For
example, ASTCs at which preguancies are terminated
must (i) maintain at least two million dollars (§

-2,000,000) of medical malpractice liability insurance in

force and (ii) satisfy all applicable regulations and
requirements of the board for compliance with state and
local building codes, except where the board determines
that a waiver is appropriate. Tenn. Code Ann. § 68-11-
223(b)(1D(A), (B). Additionally, the administrators of
such facilities are required to be (i) a licensed physician,
licensed practical nurse, registered nurse, or have a
college degree from [*7] a four-year accredited
institution and experience in a health-related field; and
(ii) of good moral character. Tenn. Code Ann. § 68-11-
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223(b)(1)(D). Employees providing direct patient care,
officers, directors, owners or shareholders owning 51%
or more of the stock in such ASTCs also caonot have
been convicted of or pleaded to a felony or any crime
involving moral turpitude within five years preceding the
application of a CON and a license. Tenn. Code Ann. §
68-11-223(bY}(1XE). Moreover, those employees
providing direct patient care, officers, directors, owners
or shareholders owning 51% or more of the stock in such
ASTCs who have pleaded nolo contendere or been
convicted of any violation of the CON and licensing laws
are prohibited from working at such an ASTC. Tenn.
Code Ann. § 68-11-223(b)(1)(F). Finally, ASTCs n3
found to be in violation of Tenn. Code Ann. § 68-11-
223(b)(1) are subject to "a civil penalty not exceeding
two thousand dollars ($ 2,000) for each violation of"
Tenn. Code Ann. § 68-11-223. Tenn, Code Ann. § 68-

11-223(b)(3).

1]

n3 Unless otherwise noted, the term "ASTC"
will be used to describe facilities at which a
"substantial number" of abortions are performed,
in accordance with the statutory language. See
Tenn. Code Ann. § 68-11-201(3).

[*8]
Justifications for the tougher restrictions on ASTCs
are set forth in Section 223 as well. According to the

Tennessee State Legislature, such regulations are
necessary because there have been cases documenting:

(A) The existence of unsterile and unsanitary conditions;

{B) Fire and safety violations, electrical code violations
and inadequate ventilation,;

(C) Improper disposal of infectious waste;

(D) Allowing patients to leave too soon after the abortion
procedure; :

(E) Lack of records on patients and complications;

(F) Doctors practicing without a license or without local
bospital privileges; and

(G) Surgical procedures performed without a nurse in
attendance.

Tenn. Code Ann. § § 68-11-223(a)(3)(A)«{G). In
addition, the statute notes that ASTCs at which a
substantial number of abortions are performed

are the only medical facilities in the state that regularly
perform surgery on minors without the knowledge or
consent of the parents, guardian or custodian; and yet the
parents, guardian or custodian are not relieved of their
financial liability and familial responsibilities; [that] such
centers should be held to similarly applicable standards

as other health [*9] care related facilities; [that] the state
has a legitimate interest in protecting its citizens from
exploitation, the spread of infectious diseases, and
ensuring that its citizens utilizing such centers are
provided with quality health care as is required in all
health care facilities licensed and regulated by the state,
and [finally, that] many such centers do not carry or
maintain adequate medical malpractice insurance, if any,
and the state has an interest in ensuring that those
persons utilizing such centers have an adequate recourse
to recover financially if a malpractice suit arises from the
use of such facilities.

Tenn. Code Ann. § 68-11-223(a)(4)-(7).
B. Procedural Background and Party History

Defendants in this case include the -Tennessee
Department of Health, ("TDH"), Tennessee THFC, State
Attorney General Paul Summers, and Governor Donald
Sundquist. (Docs. No. 1, 2.) Plaintiffs in this case
currently include Dr. James Oliver, the Bristol Regional
Women's Center, ("BRWC"), and the former patients of
a facility formerly known as The Women's Center,
{("TWC™. (See Docs. No. 37, 38.) However, at the time
this lawsuit was commenced, Plaintiffs also [*10]
included TWC itself and Doctors Wesley A. Adams, Jr.,
M.D., and Gary C. Boyle, M.D, (Doc. No. 2.) Although
former Plaintiffs TWC and Drs. Adams and Boyle have
since been dismissed from this lawsuit, (see Docs. No.
37, 38), a summary of their involvement in this lawsuit
and the events preceding their dismissal from it is
essential to the Court's analysis.

The facility formerly known as TWC was located at
419 Welshwood Avenue in Nashville, Tennessee. { Doc.
No. 2 Attach., W. Boyle Aff 2 P 3,) TWC was opened as
a physician's office in 1990 by Dis. Adams and Boyle
after Dr. Boyle was approached by Les Brown, an
employee of Tennessee's Department of Health and
Environment. (Id. PP 2, 3.) Mr. Brown had asked Dr,
Boyle to open a facility in order to provide quality
gynecological services in Nashville, including abortions,
because the State of Tennessee was considering closing
at least one other such facility due to patient risk. (Id. P
3)

Although he was not required to do so when he first
opened TWC in 1990, Dr. Boyle was asked at some later
point by Mr. Brown to apply for a CON. (Doc. No. 2
Attach.,, CON application; W. Boyle Aff. P 2)
Accordingly, Dr. Boyle [*11] applied for a CON. (Id.)
Dr. Boyle eventually obtained 2 CON for TWC from the
State in 1994, and subsequently began the process of
applying for a license. (W. Boyle Afl. at P 6; see also
Doc. No. 5, Attach. 1, Tenn. Dep't of Health et al. v.
Gary C. Boyle, M.D, et al., Chancery Court for the State
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of Tenn., Twentieth Judicial District, Davidson County,
No. 99-1343-1, Compl. P 20.)

However, after soliciting TWC's services and
granting it a CON, Defendants refused to grant TWC a
license, and TWC's CON expired in 1996. (Doc. No. 5,
Attach. 1, Tenn. Dep't of Health et al., supra, Compl. P
22.) According to Defendants, a license was never issued
because former Plaintiffs Drs. Adams and Boyle "had
failed to install a fire spriniler system as required and
had failed to meet other Codes [specified as necessary
under the statutory scheme and] as determined by" TDH.
(1d.) Yet according to Dr. Boyle, when he first opened
TWC, "the building was renovated to meet all existing
building codes ... and received approval for occupancy
by the Metro Building Office." ( W. Boyle Aff- 2 P 5.)

Although their CON expired and despite the denial
of their application [*12] for a license, former Plaintifts
Adams and Boyle continued to operate TWC without
interruption until 1998. (Doc. No. 5 Attach., Tenn. Dep't
of Health et al., supra, Compl. PP 25-26.) The record
indicates that THFC was aware that TWC's CON expired
in 1996, and that Drs. Adams and Boyle were continuing
to operate TWC without a CON or license throughout
1996-1998. (Id. PP 23-24.) Indeed, in 1998, Drs. Adams
and Boyle unsuccessfully petitioned THFC for a CON.
(Id. P 26.) Yet, despite its knowledge of TWC's
continued operation throughout 1996-1998, THFC did
not enforce the statutory scheme against Plaintiffs until
Defendants filed for an imjunction against TWC and Drs.
Adams and Boyle on May 13, 1999, in the -Tennessee
State Court of Chancery. (Doc. No. 5, Attach. 1, Tenn.
Dep't of Health et al. v. Gary C. Boyle, M.D,, et al,
Chancery Court for the State of Tenn., Twentieth
Judicial District, Davidson County, No. 99-1343-],
Compl. May 13, 1999.)

C. The Chancery Court Action

In the Chancery Court action, Defendants alleged
that Drs. Adams and Boyle were operating TWC in
violation of certain provisions of Tennessee State law
requiring private physicians [*13] who perform a
"substantial number" of abortions to obtain-licenses and
CONs. (See generally id.) Accordingly, Defendants
sought to prohibit further operation of TWC by obtaining
an injunction against Drs. Adams and Boyle and TWC.
(Id.; see also Tenn. Code Ann. § 68-11-213(a)
(authorizing TDH to initiate proceedings seeking
injunctive and other relief in the Chancery Courts).)

In response, Drs. Adams and Boyle and TWC
argued to the Chancery Court that the statutory scheme
under which licenses and CONs are required was vague
and arbitrary, that it placed an undue burden upon
women seeking an abortion, that it violated the equal
protection clause of the U.S. Constitution, and that

Detendants were equitably estopped from enforeing the
statutes against them. (See Doc. No. 6, Attach. Tenn.
Dep't of Health et al, supra, Mem., June 7, 1999.)
Additionally, Drs. Adams and Boyle and TWC, acting on
behalf of itself and its patients, filed the instant action in
this Cowrt on May 28, 1999, seeking to temporarily
restrain or permanently enjoin Defendants from
enforcing against them those provisions of Tennessee
law which were the subject of the proceedings in
Chancery [¥14} Court. (See Doc. No. 2.)

On June 7, 1999, the Chancery Court issued a
temporary injunction against Plaintiffs. (Doc. No. 6,
Attach. Tenn Dep't of Health et al., supra, Mem. Op.
and Ord. of Inj., June 7, 1999.) On July 1, 1999, the
Chancery Court issued a Memorandum Opinion and
Order permanently enjoining Plaintiffs from further
owmership and operation of TWC. u4 See Tenn. Dep't of
Health et al., supra, Mem. Op. and Ord. of Inj., July 1,
1999. In its opinion, the Chancery Court considered all
of Plaintiffs' constitutional and equitable claims,” and
found them to be without merit. With respect to the issue

of vagueness, the Chancery Court found that Drs, Adams

and Boyle in fact understood the meaning of the term
"sybstantial number” and that therefore, Drs. Adams and
Boyle did not consider the term vague. Tenn. Dep't of
Health et al., supra, Mem, Op. at 7, July 1, 1999. In
support of this finding, the Chancery Court relied upon
an admission made by Drs. Adams and Boyles' attorney,
Scott McDearmon, that 80% to 90% of the work done at
TWC per year involved pregnancy terminations, and that-
there was "no question” that 80% to 90% constituted
[¥15] a "substantial number" within the meaning of the
statute. n3 Id. This admission was made during a THFC
hearing held during 1998, when Drs. Adams and Boyle
were atternpting to get another CON and license for
TWC. (Doc. No. 47 at 8-9; Doc. No. 65, Attach. Ex. 4 at
4) In light of this statement by Mr. McDearmon, the
Chancery Ceurt declined to rule on the constitutional
issue of whether the statutory scheme was in fact vague.

n6 Id.

n4 After extensive research, it appears to the
Court that there are no other opinions issued by
any other court m Tennessee, published or
unpublished, addressing the constitutienality of
the statutory scheme at issue other than that
opinion issued recently by the Chancery Court in
Tenn, Dep't of Health et al. v. Gary C. Boyle,
M.D., et al., Chancery Court for the State of
Tennessee, Twentieth Judicial District, Davidson
County, No, 99-1343-1, July 1, 1999,
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n5 In 1998, the number of abortions
performed per month at TWC was approximately
250-280. (See Doc. No. 65, Attach. Ex. 4 at4.)

né The permanent imjunction issued by the
Chancery Court on July 1, 1999 remains in effect
against Drs. Adams and Boyle and TWC.
Because BRWC, Dr. Oliver and the patients of
TWC were not named defendants in the Chancery
Court action, the Chancery Court injunction does
not apply to any of those parties. See Tenn. Dep't

of Health et al. v. Gary C. Boyle, M.D,, et al,,

Chancery Court for the State of Tennessee,
Twentieth Judicial District, Davidson County,
No. 99-1343-1, July 1, 1999 Opinion (applying
injunction only to TWC and Drs. Adams and
Boyle). However, on February 4, 2000,
Defendants notified the Court that they filed a
Motion to Amend the Complaint in. Tenn. Dep't
of Health et al., supra, in order to add Dr. James
C. Oliver, M.D. and others to that action, thereby
including them within the scope of the July I,
1999 injunction.

With respect to BRWC, the Court notes that
BRWC was not named in the Motion to Amend
the Complaint. On February 18, 1999, BRWC
received a letter from Linda B. Penny, Executive
Director of THFC (the "Penny Letter™). (Doc. No.
35, Attach, Ex. F.) The Penny Letter stated that
"it appears ... [BRWC] is not an ASTC." (Id.)
However, during a hearing held on August 23,
1999, Plaintiffs’ counsel informed the Court that
BRWC is presently petitioning the licensing
board to determine the necessity of obtaining a
CON and a license. Counsel for Plaintiffs also
stated that the State threatened BRWC with a
lawsuit similar to that filed in the Chancery Court
against Drs. Adams and Boyle and TWC should
BRWC fail to appear before the Board for such
determination. Since that time, however, neither
party has provided the Court with any
information  regarding BRWC's status. .
Accordingly, Defendants’ position with respect to
BRWC is unclear to the Court at this time,

[*16]
D. The Instant Lawsuit

Plaintiffs filed the instant lawsuit on May 28, 1999,
Initially, Defendants responded to Plaintiffs' action in
this Court by arguing that this Court should abstain from
exercising its jurisdiction over the lawsuit pursuant to the
abstention doctrine set forth in Younger v. Harris, 401
US. 37, 27 L. Ed. 2d 669, 91 8. Ct. 746 (1971). (Doc.
No. 5.) Shortly after Defendants filed their response, and

during the period of time between which the Chancery
Court issued its temporary injunction and its permanent
injunction, Plaintiffs filed a Renewed Motion for a
Temporary Restraining Order, ("TRO"), with this Court
in which they challenged the constitutionality of the
CON and licensing statutes. (Doc. No. 13.) On June 16,
1999, this Court granted in part and denied in part the
Renewed Motion for a TRO, and denied the first Motion
for a TRO as moot. n7 (Doc. No. 23.) However, the June
Order did not contain a ruling on the merits of the clajms
presented in Plaintiffs' Renewed Motion for a2 TRO. (See

id.)

n7 The Cowrt's June 16, 1999 Memorandum
and Order, (Docs. No. 21, 23), hereinafter will be
referred to jointly as the "June Order."

[*17]

Following the Chancery Court's issuance of the
permanent injunction on July 1, 1999, Plaintiffs filed a
Motion to Amend the Complaint in the instant action, in
which they sought to add additional Plaintiffs to the case.
(Doc. No. 26.) The Proposed plaintiffs listed in the
Amended Complaint were Dr. James Oliver, Tiffany
Nicole Travis, and BRWC. (Doc. No. 27 at 2.) Dr. Ofiver
currently leases the property formerly known as TWC
from Drs. Adams and Boyle, and operates it under the
name "Dr. Oliver's Office.” (Doc. No. 54, Hensley Dep.
at 25, 62-3.) Dr. Oliver also leases the equipment
previously used at TWC from Drs. Adams and Boyle.
(Doc. No. 56, Oliver Dep. at 31-34.) Dr. Oliver continues
to perform abortions at the facility formerly known as
TWC, and the number of abortions performed per month
at Dr. Oliver's Office are approximately 290. (See Doc.
No. 54, Hensley Dep. at 25; Doc No. 64, Attach. Mem.
in Supp. of Bl's Mot. to Amend Compl. at 5.) However,
the record also indicates that Dr. Oliver and his staff
provide - women with other necessary gynecological
services unrelated to abortions. n8 (See Doc. No. 56,
Oliver Dep. at 51.)

n8 To the Court's knowledge, THFC has not
yet determined whether Dr. Oliver's Office is an
ASTC within the ambit of the CON and licensing
statutes, However, THFC did send Dr. Oliver a
letter informing him of the. Chancery Court's
Opinion enjoining Drs. Adams and Boyle from
further operation of TWC, and asking him for
statistical information pertaining to his practice
. located at 419 Welshwood Avenue. (Doc. No. 56,
Oliver Dep. Ex. 8, July 21, 1999 letter from
THFC to Dr. Oliver.)
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[*18]

BRWC, located in Bristol, Tennessee, is another
facility at which abortions and other gynecological
services are performed, and is owned and operated by
former Plaintiffs Drs. Adams and Boyle. (Doc. No. 54,
Hensley Dep. at 35.) The record is devoid of amy
statistical information pertaining to the number of
abortions or other gynecological services performed at
BRWC. Finally, at the time the Motion to Amend the
Complaint was filed, Tiffany Nicole Travis was a patient
of Dr. Oliver's. (See Doc. Na. 27 at 2.)

In additjon to their Motion to Amend the Complaint,
Plaintiffs filed a second Renewed Motion for a TRO,
(Doc. No. 27), which the Court presently considers.
-Plaintiffs' second Renewed Motion for a TRO once again
challenges the constitutionality of the statutory scheme
under which the State of Tennessee issues licenses and
CONSs to facilities at which abortions are performed. (See
generally Doc. No. 27.) As did their prior Motions,
Plaintiffs' second Renewed Motion for 2 TRO alleges
that the "entire regulatory scheme” set forth in Tenn.
Code Ann. § 68-11-102 et seq. "rests on the undefined
and irrelevant distinction between facilities that perform
'a substantial number' [*19] of abortions and those that
do not," and fails to "further the health or safety of
women seeking abortions.” (Doc. No. 27 at 3, PP 3-4.)
Accordingly, Plaintiffs maintain that the licensing
scheme is (i) vague and arbitvary, and (ii) that it places
an undue burden on a woman's right to obtain an
abortion. (Id. at P 3.)

_In response to Plaintiffs’ Motion to Amend the
Complaint, Defendants first filed a Motion to Dismiss for
Failure to State a Claim, in which they argued again that
this Court should abstain from exercising its jurisdiction
over Plaintiffs' lawsuit under Younger, 407 U.S. 37, 27 L.
Ed 2d 669, 91 S. Ct..746, and also under Burford v. Sun
Oil Co., 319 U.S. 315, 87 L. Ed. 1424, 63 S. Ct. 1098
(1943). (Doc. No. 24.) Subsequently, Defendants filed
the instant Response to Plaintiffs’ second Renewed
Motion for 2a TRO. (Doc. No. 47.)

On September 14, 1999, this Court granted
Plaintiffs' Motion to Amend, and granted in part and
denied in pan Defendants' Motion to Dismiss. n9 (Doc.
No. 37.) According to the September Order, BRWC and
Dr. Oliver were made: Plaintiffs in the instant action, and
Drs. Adams and Boyle and TWC were dismissed with
prejudice. '|*20] As such, Plaintiffs in the instant action
currently include BRWC, Dr. James Oliver, M.D., and
the former patients of the facility formerly known as
TWC. nl0 (See Docs. No. 37, 38.) However, the
September Order did not resolve Plaintiffs’ second

Renewed Motion for a TRO, which is the subject of the
instant Memorandum.

n9 The Court's September 14, 1999
Memorandum and Order, (Docs. No. 37, 38),
hereinafter will be referred to jointly as the
"September Order."

n10 Tiffany Nicole Travis was not added as a
Plaintiff in this case. (See Docs. No. 37, 38.)

After careful consideration of the parties’ arguments
and the record before it, the Court concludes that Tenn.
Code Amn. § 68-11-201(3) is unconstitutionally vague.
However, the Court also concludes that the statutes at
issue do not constitute an undue burden. The Court's
reasoning is explained below.

[I. LEGAL STANDARD

In determining whether to issue a preliminary
injunction, a court must consider (1) whether the plaintiff
has shown a strong [*21] "or substantial likelihood of
success on the merits; (2) whether irreparable harm will
result if the injunction is not issued; (3) whether the
public interest is advanced by granting the injunction;
and (4) whether substantial harm will result to others if
the injunction is issued. Suster v. Marshall, 149 F.3d
523, 528 (6th Cir. 1998); Thomas by Thomas v.
Davidson Academy, 846 F. Supp. 611, 616 (M.D. Tenn.
1994). These four elements are not absolute
prerequisites, but rather are to be balanced by the Court.
Performance Unlimited v. Questar Pubs., Inc, 52 F.3d
1373, 1381 (6th Cir. 1995) (citing In re Delorean
Motor Co., 755 F.2d 1223, 1229 (6th Cir. 1985)). If a
party demonstrates substantial likelihood of success on
the merits, the three other factors will favor the party as
well. Planned Parenthood Ass'n v. McWherter, 716 F.
Supp. 1064, 1066 (M.D. Tenn. 1980). The Cowmt will
therefore focus its inquiry upon the first factor, although
it will discuss the others in turn.

II1. DISCUSSION
‘A. Likelihood of Success

In establishing a likelihood of success on the merits,
"a plaintiff [*22] must show more than the mere
possibility of success. However, it is ordindrily sufficient
if plaintiff has raised questions going to the merits so
serious, substantial, difficult, and doubtful as to make
them a fair ground for litigation and thus for more
deliberate investigation." Six Clinics Holding Corp., 11 v.
Cafcomp Systems, Inc., 119 F.3d 393, 402 (6th Cir.
1997) (citation omitted).
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1. Vagueness

a. Standing

As an initial matter, the Court must address an issue
of standing raised by Defendants. Defendants argue that
Plaintiffs are not likely to succeed on the merits of their
vagueness claim because Plaintiffs in fact knew that they
were performing a substantial number of aboitions
within the meaning of the statute and that the statutory
scheme applied to them. (See Doc. No. 47 at 6-11.)
Essentially, Defendants' argument attacks Plaintiffs’
ability to bring a vagueness challenge to the statutory
scheme at issue.

In support of their argument, Defendants rely
primarily upon an admission made by Scott McDearmon,
the attorney who represented Dr. Adams and Dr. Boyle
in 1998 at the administrative hearing before THFC:

unlike with some [*23] other facilities where there may
be a good question as to what is substantial. [Sic] Here,
admittedly 80-90%, ‘I guess whatever 3300 to 3500
surgical procedures [per year] iri the office are pregnancy
‘terminations.

(Doc. No. 47 at 8-9; Doc. No. 65, Attach. Ex. 4 at 4.)
Based upon Mr. McDearmon's admission, Defendants
argue that the statutory scheme provided Plaintiffs with
fair warning that the actual number of abortions
performed at Dr. Oliver's Office per month
{approximately 290) constitute a substantial number of
abortions within the meaning of the statute. Defendants
point out that the number of abortions currently
performed per month at Dr. Oliver's Office
(approximately 290) is comparable to the actual number
of abortions which were performed per month at TWC
(approximately 250-280) before it was enjoined from
further operation in July, 1999. (Doc. No. 47 at 6-9.)
Additionally, Defendants point out that the Chancery
Court relied upon Mr. McDearmon's admission to
institute the injunction against TWC and Drs. Adams and
Boyle in July, 1999. Tenn. Dep't of Health et al. v. Gary
C. Boyle, M.D., et al., Chancery Court for the State of
Tenuessee, Twentieth Judicial District, [*24] Davidson
County, No. 99-1343-1, Op. at 7, July 1, 1995.

Defendants are indeed correct in suggesting that
"one who has received fair warning of the criminality of
his own conduct from the statute” and "one to whose
conduct a statute clearly applies may not successfully
challenge it for vagueness." Parker v. Levy, 417 U.S.
733, 756, 41 L. Ed 2d 439, 94 S. Ct. 2547 (1974).
However, after carefully considering the circumstances
of this case, the Court finds that neither Mr.
McDearmon's statement nor the Chancery Court's

opinion preclude Dr. Oliver and BRWC from bringing a
vagueness challenge. nl 1

nll Defendant makes this argument only
with respect to BRWC and Dr. Oliver, and
therefore the Court will not include the patients
of TWC within its discussion.

First, with respect to Mr. McDearmon's comment,
the Court notes that it was a statement made at an
administrative hearing expressing Mr. McDearmon's
opinion. In addition, when he made the statement, Mr.
McDearmon represented TWC and Drs. Adams and
[*25] Boyle, and not Dr. Oliver, BRWC, or the former
patients of TWC. Defendants have failed to cite any
authority supporting their argument that the opinion of
an attorney, expressed while representing a party during
an admiuistrative hearing, is binding om an entirely
different party in an entirely different legal proceeding.
Additionally, the Court has been unable to find any such
authority. As such, the Court finds that Mr.
McDearmon's statement does not prohibit Plaintiffs from
bringing a vagueness challenge to the statutory scheme.

Second, with respect to the Chancery Court's
opinion, the Court finds that the Chancery Court's
reliance upon Mr. McDearmon's statement in its July 1,
1999 Opinion cannot deprive the current Plaintiffs of
standing to bring a vagueness challenge. Although the
Chancery Court relied upon Mr. McDearmon's statement
to support a finding that TWC and Drs, Adams and
Boyle could not challenge the statute on vagueness
grounds, Tenn, Dep't of Health et al., supra, at 7, the
Chancery Court never found that 80% to 90% of the
procedures performed per year constitutes a "substantial
number,” nor did it attempt to define the term

"substantial number.” Instead, the [*26] Chémcery Court _

made a narrow finding that Mr. McDearmon admitted
that the statutory scheme applied to his clients' conduct,
and, as such, there was no question in the minds of TWC
or Drs. Adams and Boyle that their conduct was in fact
covered by the statutory scheme. Specifically, the
Chancery Court stated:

It is clear [from Mr. McDearmon's statement to THFC]
that ... [TWC and Drs. Adams and Boyle] understood the
meaning of the term "substantial number" and did not
cousider it as being vague. Thus, ... [TWC and Drs.
Adams and Boyle] received fair notice of the provisions

.of the statute. Their conduct is clearly within the ambit of

the statute ... In consideration of ... [Mr. McDearmon's
statement], this court finds it unnecessary to tule on the

A7
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constitutionality of the statute in question as to ... [TWC
and Drs. Adams and Boyle] and the claim of vagueness.

1d. Moreover, the unpublished opinion of the Chancery
Court binds only TWC and Drs. Adams and Boyle, the
parties against whom the action was commenced by
THFC and TDH in May, 1999, and has no bearing upon
the conduct of either BRWC or Dr. Oliver.

Finally, THFC sent Dr. Oliver a letter dated [*27]
July 21, 1999, notifying him of the Chancery Court's
injunction against TWC and Drs. Adams and Boyle.
(Doc. No. 56, Oliver Dep. Ex. 8, Tuly 21, 1999 letter
from THEC to Dr. Oliver.) Although the letter informed
Dr. Oliver of the Chancery Court opinion, the letter only
states that the "Order enjoins ... [TWC and Drs. Adams
and Boyle], their agents, officers, parters, associates,
employees or auyone acting on their behalf from owning,
operating, managing, and maintaining an ambulatory
surgical treatment center without a ... [CON] and a
license." (Doc. No. 56, Oliver Dep. Ex. 8, July 21, 1999

letter from THFC to Dr. Oliver.) Dr. Oliver is not an -

agent of Drs. Adams and Boyle. n12 Moreover, the letter
.was sent to Dr. Oliver to simply to determine whether
Dr. Oliver's practice fell within the definition of ASTC
as set forth in Tenn. Code Ann. § 68-11-201(3). (Id.) As
such, the letter from THFC failed to notify Dr. Oliver
that anything in the Chancery Court's opinion might have
pertained to ‘him. Accordingly, the Chancery Court's
reliance upon Mr. McDearmon's statement to grant
Defendants an injunction against TWC and Drs. Adams
and Boyle failed to put Plaintiffs BRWC and Dr. [*28]
Oliver on notice that their conduct was prohibited under
the statute. Accordingly, the Court will consider whether
Plaintiffs are likely to succeed on the merits of their
claim that Tenn. Code Ann, §  68-11-201(3) is
unconstitutionally vague.

nl12 To the extent that Defendants' argument
implies that Dr. Oliver is an agent of Drs. Adams
and Boyle and should therefore be charged with
the knowledge of Drs. Adams and Boyle, this
argument is misguided. (See Doc. No. 47 at 8
("Dr. Oliver stepped into the shoes of Drs. Adams
and Dr. Boyle and continued to operate the
facility [formerly known as TWC, located] at 419
Welshwood Avenue as an ASTC performing a
'substantial number of abortions.") It is well-
established that

an agency telationship contains three essential
attributes. First, the agent must have the power to
alter the legal relations between the principal and
third parties. Second, the agent must be a

fiduciary of the principal in matters within the
scope of the agency. Third, the principal must
have the right to control the agents’ conduct of
matters entrusted to her.

Eyerman v. Mary Kay Cosmetics, Inc., 967 F.2d
213, 219 (6th Cir. 1992).

In this case, none of the three essential
attributes of agency are present. First, Dr. Oliver
has no power to alter the legal relations between
Drs. Adarns and Boyle and any third parties.
[ndeed, Dr. Oliver is not an employee or
representative of Drs. Adams and Boyle, but
instead an independent doctor who leased from
Drs. Adams and Boyle the space formerly known
as TWC and the equipment used at the facility
formerly known as TWC after Drs. Adams and
Boyle were enjoined from operating TWC in
July, 1999. (Doc. No. 56, Oliver Dep. at 31-34.)
He receives no income or salary from Drs.
Adams and Boyle, and only pays them rent on the
property and equipment located at 419
Welshwood Avenue. Moreover, Dr. Oliver had
no professional association with Drs. Adams and
Boyle before he rented the facility formerly
known as TWC from them in July, 1999. (See
Doc. No. 56, Oliver Dep. at 20-3.) Accordingly,

the first attribute of agency is not satisfied.

Second, Dr. Oliver is not a fiduciary of Dr.
Adams and Boyle. A fiduciary is defined as "[a]
person having duty, created by his undertaking, to
act primarily for another's benefit in matters
connected with such undertaking." BLACK'S
LAW DICTIONARY 431 (6th ed. 1991). Further
definition of the word "fiduciary” includes "[a]
person or institution who manages money or
property for another and who must exercise a
standard of care in such management activity
imposed by law or contract.” Id. The only
agreements existing between Drs. Adams and
Boyle and Dr. Oliver is are contracts for the lease
of property and equipment located at 419
Welshwood Avenue. With the exception of
money due on the leases, Dr. Oliver pays no
money to Drs. Adams and Boyle. Dr. Oliver
never managed TWC for Drs. Adams and Boyle,
and he does not manage the facility known as
"Dr. Oliver's Office” for Drs. Adams and Boyle.
Dr. Oliver's business and the profits from his
business are his own; indeed, he is not working
for the benefit of Drs. Adams and Boyle, but only
for his own benefit. (See Doc. No. 56, Oliver
Dep. at 20-3; 31-4.)
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Finally, Drs. Adams and- Boyle have no right -

to control Dr. Oliver's conduct of matters
entrusted to Dr. Oliver, for the simple reason that
Drs. Adams and Boyle never entrusted any
matters to Dr. Oliver via a contractual agreement
or otherwise. As such, none of the three essential
attributes of agency are present in this case.
Accordingly, the Court finds that Dr. Oliver is
not the agent of Drs. Adams and Boyle, and any
knowledge Drs. Adams and Boyle may have had
_regarding the interpretation of the term
nsubstantial number" cannot be imputed to Dr.
Oliver.

[*29]

Plaintiffs have alleged that the statutory distinction
between ' those private physicians and facilities
performing a.substantial number of abortions and those
which do not perform a substantial number of aborticns
in Tenn, Code Ann. § 68-11-201(3) is arbitrary and
vague. (Doc. No. 27 at 3 PP 2-6.) Specifically, because
the phrase "substantial number" is undefined by the
statute or regulations promulgated thereunder, Plaintiffs
allege that "physicians performing the exact same
procedure may or may not be regulated based upon how
the State chooses to interpret the ... term 'substantial™ on
a case-by-case basis. (Doc. No. 27 at 3, P 4.) As set forth
below, the Court finds that Plaintiffs will likely be
successful in proving that the term "substantial number,"
as used in Tenn. Code Ann. § § 68-11-201(3) is
unconstitutionally vague both because it fails to provide
Plaintiffs with either adequate notice of what conduct is
prohibited, and it encourages arbitrary and
discriminatory enforcement.

b. Standard of Review

In order to comport with the due process
requirements of the Fourteenth Amendment, a statute
must give fair wamning as to what conduct is forbidden.
See Village of Hoffman Estates v. Flipside, Hoffman
Estates Inc., 455 U.S. 489, 499, 71 L. Ed. 2d 362, 102 5.
Ct. 1186 (1982). |*30]' As explained by the Supreme
Court:

vague laws offend several important values. First,
because we assume that man is free to steer between
Jawful and unlawful conduct, we insist that laws give the
person of ordinary intelligence a reasonable opportunity
to know what is prohibited, so that he may act
accordingly. Vague laws may trap the innocent by not
providing fair warmning. Second, if arbitrary and
discriminatory enforcement is to be prevented, laws must
provide explicit standards for those who apply them.

Id at 496.

"The degree of vagueness that the Constitution
tolerates - as well as the relative importance of fair notice
and fair enforcement - depends in part on the nature of
the enactment." Women's Med. Prof. Corp. v. Voinovich,
130 F.3d 187, 197 (6th Cir. 1997), (quoting Hoffman
Estates, 455 U.S. at 498). Defendants, citing 511 Detroit
St. v. Kelley, 807 F.2d 1293, 1295 (6th Cir. 1986) and
Thomas v. United States, 189 F.2d 494, 497 (6th Cir.
1951), suggest that the Court should determine whether
the term "substantial number" of abortions is vague by
reference to how ordinary [*31] people are likely to
understand the term. (Doc. No. 47 at 19-21.) However,
the Sixth Circuit and the Supreme Court have held that
higher scrutiny and a stricter test are warranted when
"criminal penalties are at stake.” ni3 Women's Med.
Prof. Corp., 130 F.3d at 197 (internal citations omitted);
see also City of Chicago v. Morales, 527 U.S. 41, 119 8.
Ct 1849, 1857, 144 L. Ed. 2d 67 (1999). Fnl4 As such,
"vagueness may invalidate a criminal law for either of
two independent reasons." Morales, 119 S. Ct. at 1859;
see also Richmond Med. Ctr. For Women v. Gilmore, 33
F. Supp. 2d 441, 1999 WL 307453, *46 (E.D. Va.).
Specifically, such laws may be void for vagueness if they

(i) fail "to provide the kind of notice that will enable

ordinary people to understand what conduct it prohibits,"
or if they (ii) "authorize and even encourage arbitrary
and discriminatory enforcement." Morales, 119 S. Ct. at

1837.

n13 The Court notes that an even stricter test
would apply if a the law at issue "threatened to
inhibit the exercise of constitutionally protected
rights.” Women's Med. Prof. Corp. v. Voinovich,
130 F.3d 187, 197 (6th Cir. 1997) (holding in
part that "a relatively strict test is warranted"
when,criminal penalties are at stake, and also that
the "most important factor affecting the clarity
that the Constitution demands of a law is whether
it threatens to imbibit the exercise of
constitutionally protected rights"). Arguably, the
statutes at issue do impact indirectly a woman's
fundamental right to obtain an abortion because
they regulate the licensing of dactors performing
abortions. However, the Court finds that the
statutes do not in fact regulate the right of a
woman to obtain an abortion but instead regulate
the licensing and granting of CONs to those
doctors and facilities performing abortions,

[*32]

In this case, a higher standard of scrutiny than that
set forth in Thomas or 511 Detroit St. governs the Court's

A-9
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analysis. Indeed, the statutory scheme in this case is not
one "that simply regulates business behavior and
contains a scienter requirement.” Morales, 119 S. Ct. at
1858. Instead, Tenn. Code Ann. § 68-11-213(b)(2), as
applied to those persons or facilities performing a
"substantial number” of abortions via Tenn. Code Ann. §
68-11-201(3), both regulates business behavior and
contains a criminal penalty should those businesses fail
to comply with the regulations. Furthermore, the penalty
fails to contain a sciemter rtequirement. Indeed, the
criminal statutory provision states only that a violation of
the licensing requirements "is a Class B misdemeanor."
Tenn. Code Ann. § 68-11-213(b)2). As such, the Court
will use the standard of review suggested by the Sixth
Circuit in Women's Med. Prof. Corp. and the Supreme
Court in Morales. n14 :

nt4 The Court's conclusion that a heightened
standard of scrutiny governs its analysis of
Plaintiffs' facial challenge to the statute is further
supported by the Sixth Circuit's reasoning in 511
Detroit St., the case upon which Defendants
chiefly rely to suggest that a lower standard of
scrutiny should govern this case. The plaintiffs in
511 Detroit St. were owners of establishments at
which obscene materials were sold. 807 F.2d at
1294, Prior to the enactment of a Jaw
crirpinalizing the dissemination of obscene
materials by businesses at which the "obscene
materials ... [were] a principle or substantial part
of the stock in trade,” the plaintiffs attempted to
enjoin the state defendants from enforcing the
statute against them. Id. Specifically, the
plaintiffs  alleged that the statute was
unconstitutionally overbroad and vague because
the words "principle,” "substantial” and "stock in
trade" were undefined within the statute. [d at
1295. The portion of the law challenged by the
plaintiffs was part of a larger, statutory
prohibition against the dissemination of obscene
materials generally. However, the plaintiffs failed
to challenge either the statutory definition of
obscenity or the criminalization of the act of
disseminating obscene materials itself. Instead,
the plaintiffs' challenge focused only on the
degree of criminal conduct specified in the
challenged portion of the Michigan. statute. 1d.

The Sixth Circuit ruled against the plaintiffs.

. Specifically, the Court found that, because the
plaintiffs neither challenged the definition of

obscenity nor the criminalization of the act of

disseminating of obscene materials itself, the

plaintifts did "not appear to have a problem

determining when their conduct is criminal, but ...

[rather only] complained that they ... [could not]
determine with sufficient precision just how
criminal” their conduct was. Id. As such, the
Coutt ruled that the plaintiffs knew their actions
were within the scope of the law, stating that "any
vagueness in the challenged language affects only
the leve!l of crime with which an actor might be
charged, but does not affect the type of
expression proscribed by the act.” 1d. In so doing,
the Court declined to "require of the language ...
[the] greater degree of specificity demanded" of
laws threatening to inhibit the exercise of
constitutional rights, and instead decided the
issue of constitutionality simply by "reference to
how ordinary people are likely to understand the
terms” of the statute. ~fd ar ]295-96.
Accordingly, the Sixth Circuit found that the
words "substantial part of the stock in trade” were
commonly-used words throughout the law and
within the understanding of ordinary people, and
that the law was not vague. /d. at 1296. See also
United States v. Brito, 136 F.3d 397, 407-08 (5th
Cir. 1998) (declining to hold statute vague where
statute was not one "which renders felonious ..
[an] otherwise wholly innocent" act, and where
word "substantial" was merely an adjective used
to separate degrees of criminal activity and
"enhance "the penalty for otherwise serious
felonies").

The statutes in this case are substantively
different from that considered by the Sixth
Circuit i 511 Detroit St. Indeed, unlike the
challenged statute in 511 Detroit St., which
prohibited a certain level or degree of conduct
already considered criminal, Sections 213 and
201(3) together "render{] felonious the otherwise
wholly innocent" act of performing an abortion
prior “to fetal viability in a private physician's
office. Brito, 136 F.3d ar 407. Specifically, only
those physicians’ offices and facilities at which a
"substantial number" of abortions are performed
are considered ASTCs subject to the CON and
licensing. laws, and therefore only those
physicians' offices and facilities at which a
"substantial number" of abortions are performed
are subject to the criminal penalties contained in
Section 223. See Tenn. Code Ann. § § 68-11-
201(3), 223. By stating plainly that any ASTC
operating in violation of the CON and licensing
laws shall be guilty of a Class B misdemeanor,
Section 213(b)}(2) actually distinguishes criminal
from non-criminal conduct. Accordingly, the
term "substantial number" as used in Tenn. Code
Ann. § § 68-11-201(3) and 213 is not merely a
descriptive phrase which distinguishes one level
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of criminal conduct from anether, but instead is
the phrase upon which a criminal prosecution
must be based. See id.; see also Tenn. Code Ann.

§ 68-11-213(b)(1), (2)-

[*33]
¢. Notice

Applying a heightened standard of scrutiny, the
Court finds that the facts of this case demonstrate
conclusively that Tenn. Code Ann. § 213(b)(2), as
applied to Plaintiffs via Tenn. Code Ann. § 201(3), fails
to provide ordinary persons with proper notice of
conduct considered iflegal. Plaintiffs and others similarly
situated simply cannot know what conduct is proscribed
because (i) the criteria upon which illegal conduct is
based are not likely to be known to the public and are
unavailable to the public; and (ii) the methodology by
which the criteria defining illegal conduct are applied is
tndefined.

Turning first to the criteria upon which illegal
conduct is based, the Court finds that neither THFC nor
state law enforcement officials have any set criteria upon
which they evaluate the term "substantial number” of
abortions, and that such criteria are unavailable to the
public. Defendants’ submissions to this Court, and their
Amended Complaint filed with the Chancery Court,
indicate that the State considers any number of factors
relevant to the definition of "substantial number,”
including the average number of abortions performed per
month, the average number performed [*34] . per year,
the type of advertising used by a doctor and the public
perception of such doctor's practice, and the percentage
and amount of money physicians and facilities receive
from abortions performed per year. (See Doc. No. 47 at
6-8; Doc. No. 64, Attach. Mot. to Amend. Compl., Tenn.
Dep't of Health, et al., supra, at 5.) Similarly, Melanie M.
Hill, the Director of Tennessee's Board for Licensing
Health Care Facilities from 1996 - 1998, testified that
THFC does not have a "broad definition” or a “list of
procedures” for determining whether a doctor or facility
performing abortions must obtain a CON under the
statute, but instead that THFC considers a number of
factors relevant, including

how the facility is holding itself out to the public, is it a
doctor's office, is it advertising as a surgery center, what
types of things they're doing there, if you're doing some
minor removing a mole [surgery] or something like that,

. the Health Facilities Commission statute does not go
into broad definition of a list of procedures.

(Doc. No. 27, Attach. Ex. C, Hill Dep. at 22.)
Additionally, Ms. Hill testified that there is no "magic

number* of abortions that need [*35] be performed by
any one doctor or facility before the CON and licensing

statues are triggered. (1d. at 20.)

Although several of the factors mentioned by Ms.
Hill and those considered relevant by Defendants are the
same, Defendants clearly consider factors relevant to the
"substantiab number" calculus that THFC did not
consider relevant during 1996-1998. Moreover, none of
the factors considered televant by Ms. Hill and
Defendant are published in any official THFC or TDH
publication, or in any of the regulations governing either
TDH or THFC. As Ms. Hill's testimony demonstrates,
these criteria are part of an unofficial THFC policy. The
lack of established, official ctiteria by which the term
"substantial number” is evaluated creates a notice
problem, because "persons of 'ordinary intelligence’ - -
the physicians at whom the act is directed - -. . . [do] not
.. have access to" THFC's or statc law enforcement
officials' internal criteria, and therefore cannot know how
the term is evaluated. Richmond Med. Ctr., 1999 WL

507453, at *48.

Furthermore, the Court findg that the criteria used by
THFC and THC are not criteria that would be within the
scope of [*36] the ordinary person's understanding or
knowledge. The language of the statute indicates that
those performing a substantial number of abortions are
required to obtain a CON and a license, but that those
performing an insubstantial number of abortions are
excluded from the statutory licensing and .CON
requirements. Tenn. Code Ann. § 68-11-201(3). The
Court doubts that the ordinary physician reading the
plain language of the statute would consider such factors
as how the facility is holding itself out to the public or
how much money the facility makes from abortions
relevant to the "substantial number” calculus. Such
factors have little to do with the actual number, or even
percentage, of abortions performed by any facility or
doctor on a yearly basis.

However, even if Plaintiffs were able to determine
the criteria used by THFC, there would still be a notice
problem because there is no methodology in place to
determine how or whether the factors listed above should
be used by THFC. Indeed, even if the criteria utilized by
the Defendants and THFC were published or known to
the general public, none of these criteria would aid
Plaintiffs or the Cowt in drawing the line between
criminal {*37] and non-criminal conduct, because it
would still be unclear at what point the number of
abortions a physician or facility performs becomes either
"insubstantial® or "substantial." For example, if former
Plaintiffs Drs. Adams and Boyle had reduced the nuraber
of abortions performed per year at TWC from 80% or
00% to 50% of the total procedures performed per year
at TWC, would this reduction enable them to escape
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criminal liability under the CON and licensing scheme?
Put another way, at what point would a physician who
had previously performed an "insubstantial" number of
abortions be deemed to perform a "substantial” number
of abortions, thereby subjecting himself to the statutory
scheme and its criminal penalties for non-compliance?
There is no indication in the record of how these factors
are applied, considered, or weighed in determining
whether the activities of the facility or physician being
evaluated fall within the scope of the CON and licensing
statutes. Indeed, even Ms. Hill, the former director of
THFC, indicated that she did not know exactly how the
factors applied in any given case. (See Doc. No. 27,
Attach. C, Hill Dep. at 22.) In this regard, the Court
notes that [*38] it is unclear to what extent THFC uses
criteria such as advertising and public perception to
aggrandize the  percentage or number of abortions
performed per year to exclude or bring certain providers
within the scope of the regulations.

' The Court's concern regarding the criteria and lack
of methodology used to determine whether private
physicians and facilities performing abortions are subject
to the licensing and CON cases is heightened in this case
because there is little guidance from the state judiciary
on the issue of what constitutes a "substantial number" of
abortions. See Parker, 417 U.S. at 756 (holding that the
broad scope of -the statue was .narrowed by courts'
interpretations, and that judicial interpretation gave
guidance both to persons targeted by the statute and to
law enforcement officials). The Court is unaware of, and
Defendants have failed to cite, any judicial opinion
discussing the phrase "substantial number," of abortions
in the context of CON and licensing laws, except the
unpublished opinion of the Chancery Court in Tenn.
Dep't of Heqlth et al., supra. Moreover, the Chancery
Court's opinion only suggests, but fails to state directly,
[*39] what type of measure an abortion provider or law
enforcement official should use in determining whether
an abortion provider performs a substantial number of
abortions. As such, the Chancery Court opinion, even if
it were precedential and published, can only aid the
general public minimally in interpreting the term
"substantial number" of abortions.

In sum, "the vagueness that [truly] dooms" these
statutes "is not the product of uncertainty about the
normal meaning of ... ['substantial number,'] but rather ...
[the product of questioning] what ... [kind of conduct] is
covered by the ... [statutes] and what is not." Morales,
119 8 Ct ar 1859. Indeed, the evidence in this case
demonstrates that the "outer limits” of the term
"substantial number” "could be interpreted in vastly
different ways by fair-minded people." Richmond Med.
Ctr., 55 F. Supp. 2d 441, 1999 WL 5074353 at *51 (citing,
in support of its holding that Virginia's statute

criminalizing partial birth abortions unconstitutionally
vague, the fact that record contained two conflicting
interpretations of the disputed phrase "substantial portion
of a living fetus"), [*40] quoting Carhart v. Stenberg,
11 -F. Supp. 2d 1099, 1132 (D.Neb. 1998) (holding
Nebraska's partial birth abortion ban unconstitutionally
vague); see also Causeway Medical Suite et al. v. Foster,
43 F. Supp. 2d 604, 616-17 (E.D. La. 1899) (holding that
the phrases "living fetus” and "partially delivered or
removed ... by vaginal means" and “specific intent to
kill" "“fail[] to provide the persons targeted by the [partial
birth abortion laws] with a reasonable opportunity to
know what conduct is prohibited so that they may act
accordingly"). Accordingly, Section 213(b)2), as
apptied to Plaintiffs via Section 201(3), "violates the Due
Process Clause [of the Fourteenth Amendment] for
failure to give [Plaintiffs] fair notice that ... contemplated
conduct is forbidden." Planned Parenthood Assoc. of
Cincinnati v. City of Cincinnati, 822 F.2d 1390, 1399
(Gth Cir. 1987) (citations omitted).

d. Arbitrary Enforcement -

The Court finds that the lack of legislative definition
and the way-in which Section 201(3) has been interpreted
in practice allows law enforcement and administrative
officials unbridled discretion to interpret the [*41] term
"substantial number" in any number of ways, thereby
"entrusting lawmaking to the moment-to-moment
judgment of the policeman” or administrative official.
Kolender v. Lawson, 461 US. 352, 360, 75 L. Ed 2d
903, 103 S. Cr. 1855 (1983) As discussed above, this
statute criminalizes at some unknown point the otherwise
legal act of performing, without a CON or license,
abortions in a private facility or doctors' office. There are
no guidelines established by the legislature, and THFC
and Defendants have created unofficial factors to guide
their interpretation of the statutory term. These unofficial
factors are not readily known by or available to
physicians or facilities performing abortions. Moreover,
there is no way to tell how the unofficial factors are
applied, and thus it allows law enforcement to
criminalize, on a whim, otherwise legal activity. The
problem is compounded because the state judiciary has
not had the opportunity to interpret the statutory term at
issue. See Parker, 417 US. at 756 (noting that statute
proscribing conduct unbecoming an officer was not
vague in part because the military courts had interpreted
the meaning of the phrase "conduct unbecoming an
officer” [*42] numerous times, thereby giving guidance
to law enforcement officials). As such, the "broad
sweep" of the undefined statutory term "substantial
number” "violates the requirement that a legislature
establish minimal guidelines to govern enforcement” of
criminal laws. Morales, 119 S. Ct. at 1861, quoting
Kolender, 461 U.S. at 358,
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In this regard, the Cowt notes that the record
contains evidence suggesting that Defendants have
indeed arbitrarily enforced the licensing and CON laws
against former Plaintiffs TWC and Drs. Adams and
Boyle. Specifically, former Plaintiff Dr. Boyle began
practicing in Nashville in 1990 and incorporated TWC in
1992. {Doc. No. 2, Attach., W. Boyle Aff. 2 at 1.) TWC
applied for a CON in 1991 because Defendants requested
that it do so in order to alleviate what was perceived at
the time by both the State and Dr. Boyle as a need for
abortion services in the Nashville area. (1d., Attach. CON
application; W. Boyle Aff’ 2 P 3.) TWC obtained a CON
from the State under the existing regulations in 1994, (
W. Boyle Aff. 2 P 6.) However, only two years later,
Defendants denied TWC's application for a license [*43]
and TWC's CON. eventually expired: (Doc. No. 5,
Attach., Tenn. Dep't of Health et al., supra, Chancery
Court Compl. P 22.) In 1998, TWC applied for another
CON, but that application was denied. (Id. P 26)
Although TWC's CON had expired in 1996, and
although TWC's application for a license had been
denied, TWC continued to operate for over two years
without a CON or a license. Although Defendants knew
that TWC was operating without a CON and a license,
‘they failed to enforce the statutory scheme against them
until May, 1999. (See generally id.) Defendants have
failed to offer any explanation as to why they waited
three years before enforcing the CON and licensing
statutes against Plaintiffs. Under such circumstances,
Defendants' failure to enforce the statutory scheme for
three years could be construed as evidence of arbitrary
enforcement.

In sum, Tenn. Code Ann. § 68-11-201(3), when
read and applied in conjunction with § 68-11-213(b)(2),
fails to provide Plaintiffs with proper notice of what
conduct is considered illegal. The record demonstrates
that there are several, conflicting and confusing ways in
which the term "substantial number” of abortions is
currently {*44] interpreted, and that physicians and
facilities performing abortions do not generally have
access to the unofficial criteria and methodology upon
which those interpretations are based. Furthermore, the
statute fails to distinguish adequately between criminal
and non criminal conduct, and the term “substantial
number” could in fact be interpreted differently among
many fair-minded people. Similarly, the lack of
legislative, judicial and administrative guidance with
respect to the definition of the term "substantial number"
confers on law enforcement a vast amount of discretion.
Finally, those who violate the statutory scheme are
subject to both criminal and civil penalties, and the
criminal penalty attached to the statutory scheme fails to
include a mens rea requirement. Lack of a mens rea
requirement in a criminal law and confusion with respect
to a crucial statutory term triggering a criminal penalty

are grounds for holding a statute void for vagueness. See
Morales, 119 S. Ct. at 1858-59 (holding in part that the
lack of a mens rea requirement and lack of common,
accepted meaning of crucial statutory term were grounds
to find statute void for vagueness); [*45] Richmond
Med. Ctr., 35 F. Supp. 2d 441, 1999 WL 507453 at *51
(holding that, in the context of ban on partial birth
abortions, the confusion inherent in the term "substantial
portion" of a fetus and the conflicting ways in which the
term could be interpreted were grounds upon which to
find the statute was void for vagueness); accord Carhart,
11 F. Supp. 2d at 1132. Finally, the undefined term,
"substantial number,” operates in this case fto
"impermissibly delegate basic policy matters to
policemen, judges, and juries for resolution on an ad Aoc
and subjective basis, with the attendant dangers of
arbitrary and discriminatory application.” Grayned v.
City of Rockford, 408 U.S. 104, 108-09, 33 L.-Ed. 2d
222, 92 8. Ct. 2294 (1972). Accordingly, Plaintiffs have
demonstrated that they are likely to succeed on the merits
of their vagueness claim with respect to the term
"substantial number" of abortions set forth in Tenn. Code
Ann. § 201(3).

2. Undue Burden n15

nl5 There is. no need for further
consideration of Plaintiffs' claims that additional
portions of the statutory scheme are vague.
Indeed, all of the challenged statutes are either
triggered by or incorporate the definition of
ASTC found within § 68-11-201(3). See Tenn.
Code Ann. § § 68-11-106(a)(c), -111, -201(3), -
213(a)(1), -213(b)(2) and -223. Similarly, the
Court's ruling that Plaintiffs have demonstrated
that Tenn. Code Ann. § § 68-11-201(3) is likely
to be found unconstitutionally vague obviates the
need. for further consideration of any of the
challenged statutes on the ground that they
constitute an undue burden upon a woman's right
to obtain an abortion prior to fetal viability.
However, in the interest of judicial economy, the
Court considers it.

[*46]

- Women have a fundamental, constitutional right
under the Fourteenth Amendment to the U.S.
Constitution to have an abortion prior to the viability of

. the femis and to obtain that abortion without undue

interference from the State. Planned Parenthood of
Southeastern Pennsylvania v. Casey, 505 U.S. 833, 8§45-
47,120 L. Ed 2d 674, 112 S. Ct, 2791 (1992). However,
"as with any medical procedure, the State may enact
regulations to further the health or safety of a woman
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seeking an abortion." Casey, 3505 US. at 879
Additionally, the State may enact regulations furthering
its "interest in [the] potential life" of a fetus. /d. ar 876.
Yet "unnecessary health regulations that have the
purpose or effect of presenting a substantial obstacle to a
woman seeking an abortion impose an undue burden on
the right" of a woman to obtain an abortion prior to fetal
viability, and are therefore unconstitutional. Id.

CON and licensing laws have long been "recognized
as a valid means of furthering ... [the] legitimate state
interest[s]" of ensuring that health care services are made
available to all citizens in an orderly, economical and
safe [*47| manoner. Planned Parenthood of Greater
lTowa v. Atchison, 126 F.3d 1042, 1048-49 (8th Cir.
1997) (citing cases). As such, CON and licensing laws
would not be “unconstitutional if ... [enforcement of
those laws] merely has the incidental effect of making it
more difficult or more expensive to procure an abortion."
Atchison, 126 F.3d at 1048-49. Indeed, under Casey,
enforcement of the CON and licensing laws would be
unconstitutional only if the laws were enacted only to
make abortions more difficult to obtain within the State
of Tennessee, see Oficinas Medicas, Inc. v. Carmen
Feliciano de Melecio, 47 F. Supp. 2d 174, 181-82 (D. P.
R 1999) (declining to hold CON statute constituted an
undue burden because there was no evidence in the case
suggesting that "abortion clinics have been targeted
[capriciously for regulation] by the legislature of Puerto
Rico via the ... [CON] requirement"), or if the effect of
the law is to place a substantial obstacle in the path of a
woman's choice to obtain an abortion. See Aichison, at
126 F.3d ar 1049 (affirming district court's finding that
CON laws were undue burden on women's [*48] right to
obtain an abortion because the record contained evidence
of CON laws being used by the state intentionally to
"impede[] or prevent[] access to abortions™).

a. Purpose of the CON and Licensing Laws

Plaintiffs argue that the CON and licensing statutes
in this case constitute an undue burden because (i) they
regulate only those private physicians and facilities
performing a substantial number of abortions, and (ii)
they target those private physicians and facilities
performing a substantial number of abortions for more
strenuous regulation than other ASTCs. These arguments
are directed at Tenn. Code Ann. § 68-11-201(3) and
Tenn. Code Ann, § - 68-11-223, respectively. Both
arguments imply that Tenn. Code Ann. § 68-11-201 and
§ 68-11-223 were enacted solely to make it more
difficult for a woman to obtain an abortion. In response
to Plaimtiffs' arguments, Defendants maintain that the
statutory scheme regulates only doctors, and not a
woman's access to abortion. (Id. at 9.)

The Court finds no evidence in this case suggesting
that the CON and licensing statutes were enacted with
the -purpose or intent to restrict a woman's access to
obtaining an abortion. Tennessee's [*49] CON and
licensing laws were designed generally to insure that
many kinds of health care services are made available to
all citizens in an orderly, safe and economical manner.
See Tenn. Code Ann. § § 68-11-102(4) (defining the
term "health care institution” and describing those kinds
of institutions covered under statutory scheme); -103
(setting forth policy behind CON and licensing statutes);
-108 (setting forth purpose and necessity of CONs). As
such, the statutes were "not meant to be applied to certain
individuals or organizations only, but rather to set public
poalicy in general to health - services providers." Qficinas
Medicas, 47 F. Supp. 2d at 181; see Tenn. Code Ann, §
68-11-103 (setting forth public policy with respect to
CON and licensing laws and applying that policy
generally to health care facilities and services in
Tennessee). Section 201(3) was enacted in part to
regulate the granting of CONs and licenses to physicians
and facilities at which a substantial number of abortions
are performed. Section 223 was enacted to regulate
further such physicians and facilities. The fact that these
statutes bring physicians and facilities performing a
substantial [*38] number of abortions within the scope
of the CON and licensing laws alone, however, does not
demonstrate that the statutes were enacted for the
purpose of impeding a woman's ability to obtain an
abortion. Indeed, a state may require that those persons
performing abortions be licensed physicians, and such a
requirement is not an undue burden as a matter of law.
Mazurek v. Armstrong, 520 U.S. 968, 117 S. Ct. 1865,
1866, 138 L. Ed 2d 162 (1997} (holding that Montana
law requiring that only licensed physicians are allowed
to perform abortions was not an undue burden).

In order to overcome the presumption of legislative
legitimacy attaching to the statutes at issue, Plaintiffs
would have to introduce at least "some evidence of ...
improper {legislative] purpose.” Mazurek, 117 S. Ct. at
1867 (emphasis in original). However, Plaintitfs have
failed to introduce any evidence of legislative intent
suggesting that the legislature acted with the specific
intent to restrict abortions by including private
physicians and facilities performing abortions within the
scope of the definition in Section 201(3) or Section 223.
As such, they have not demonstrated, [*31] "by a clear
showing" of evidence, that they are entitled to injunctive

relief on the ground that Sections 201(3) and Sections _

223 constitute an undue burden because they were
enacted intentionally to restrict a woman's right to obtain
an abortion prior to fetal viability. Id. (assuming that
unlawful purpose would be grounds for enjoining law
restricting performance of abortions to licensed dectors
only, and holding that, because there was no evidence of
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unlawful motive, preliminary injunction should not
issue) (emphasis in original); see alse Atchison, 126 F.3d
at 1048-49 (granting injunction and finding CON laws
constituted an undue burden in part because the record
contained evidence of the legislature responding
improperly to actions of lobbyists).

Furthermore, the Court finds that there i3 no
evidence in this case that the CON and licensing statutes
are being used improperly by Defendants to intentionally
"impede or prevent[] access to abortions." Atchison, 126
F.3d at 1049. For example, there is no evidence
suggesting that abortion providers are regularly or
singularly denied CONSs or licenses simply because they
provide abortions. nl6 [*52] Moreover, Defendants
have submitted evidence demonstrating that many other
abortion providers have been granted CONs and licenses
from THFC under the existing statutory scheme,
including’ one in- Elizabethton, Tennessee; one in
Nashville, Tennessee; two in Knoxville, Tennessee; and
three in Memphis, Tennessee. (Doc. No. 47 at 14; Doc.
No. 49, Gammon Aff. at 1-2.) Such evidence indicates to
the Court that, in fact, Defendants are not attempting to
use the CON and licensing statutes as tools to
systematically close abortion clinics in Tennessee. See
Mazurek, 117 S. Ct. ar 1867 (stating that law at issue
could not constitute undue burden, even if the evidence
demonstrated that the law was designed to prohibit the
single physician's assistant performing abortions in the
state from performing those abortions any longer, where
there were many other physicians performing abortions
in the state who were unaffected by the law).

nl6 Such evidence would be support a
finding that a CON statute unduly burdens a
woman's right to obtain an abortion. See
Atchison, 126 F.3d at 1049 (affirming district
court's decision to enjoin the defendant from
enforcing CON statute against the plaintiff where
evidence suggested that the plaintiff would not
have been subjected to CON review if it had not
intended to provide pregnancy termination
services, and holding that, by requiring the
plaintiff to undergo the CON review process, the
defendants had created an undue burden on the
right of access to abortion).

[*53]

Additionally, with respect to Section 223, the Court
notes that the legislature made specitic findings of fact
supporting the increased restrictions on those ASTCs at
which abortions are performed. See Tenn. Code Ann. §
68-11-223(a). With the possible exception of the
requirement that all administrators of such ASTCs be of

good moral character, the legislative findings in Section
223(a) are rationally related to the higher restrictions set
forth in Section 223(b). Absent evidence of arbitrary,
improper targeting by the Legislature, it is not within the
province of this Court to upset legislative action
rationally related to findings of fact set forth in such
CON or licensing provisions. See Oficinas Medicas, 47
F. Supp. 2d at 181 (holding that the CON requirements,
which were rationally related to important state health
objectives, were not unconstitutional when there was no
evidence of targeting); Mazurek, 117 S. Ct at 1867
(admonishing courts not to "assume unconstitutional
legislative intent even where statutes. produce harmful
results,” especially where the record contains no
evidence of unlawful motive on the part of the
legislature). Accordingly, [*54] the Court finds that
Defendants have not used the CON and licensing statutes
to target or regulate capriciously abortion providers,

b. Effect of the License and CON Laws: the Closure
of BRWC and Dr. Oliver's Office and the Resultant
Burden on the Patients of BRWC and Dr. Oliver's Office.

Plaintiffs argue that the CON and licensing
provisions constitute an undue burden in part because
they would suffer economic harm if forced to close, and
in part because closure of BRWC and Dr. Oliver's Office
would cause BRWC's and Dr. Oliver's patients to "seek
healthcare at a much greater expense if they can afford it
outside the State of Tennessee." ( Doc. No. 27 at 4P 7)
Essentially, these arguments suggest that the statutory
scheme constitutes an undue burden because it has the
effect of placing a substantial obstacle in the path of
women seeking abortions. In response, Defendants claim
that the licensing scheme fails to constitute an undue
burden simply because it may have the incidental effect
of making an abortion more difficult or expensive to
obtain. (Doc. No. 47 at 6-11;12-13.)

The Court agrees with Defendants. Although
enforcement of the CON and licensing statutes [*55]
against Plaintiffs in this case may in fact resuit in closure
of Dr. Oliver's Office and / or BRWC, such closure
would not constitute an undue burden in this case, even if
the closure decreases the availability of abortions in
Tennessee. See Casey, 505 U.S. at 874 (holding in part
that legitimate regulations which have the "incidental
effect or increasing the cost or decreasing the availability
of" abortions are not undue burdens). Moreover, even if
the closure of BRWC and Dr. Oliver's Office would
cause some women to travel longer distances or incur
additional expenses in procuring an abortion, additional
expense and longer travel distances are not undue
burdens in this case. See id.; see also Farge Women's
Health Org. v. Schafer, 18 F.3d 526, 533 (8th Cir. 1994)
(discussing the issue of travel and holding that one trip to
an abortion clinic, whatever the distance, does not
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constitute an undue burden). Indeed, the evidence before
the Court demonstrates that at least seven other facilities
perform abortions in the State of Tennessee, and that two
of these seven facilities are located close to BRWC and
Dr. Oliver's Office. (Doc. No. 49, Gammon Aff. [*56]
(noting that there is a Planned Parenthood in Nashville
and a clinic in Elizabethton, Tennessee at which
abortions are performed).) Furthermore, Plaintiffs have
failed to provide any evidence to support their
allegations that the existent, licensed facilities in
Elizabethton and Nashville could not absorb the number
of patients currently receiving abortions at BRWC and
Dr. Oliver's Office. n17 See Mazurek, 117 S. Ct. at 1867
(noting that party seeking preliminary injunction has
higher burden of proof than even that of movant seeking
summary judgment). Accordingly, the Court finds that
Plaintiffs have failed to meet their burden of proof on the
cost and travel issues, and that Plaintiffs’ increased cost
and travel distance arguments are meritless. n18

i

nl7 Such evidence could include affidavits
from the director of Planned Parenthood in
Nashville, Teunnessee, and the facility in
Elizabethton, attesting to the fact that neither
facility could absorb Plaintiffs' patients, or
statistical evidence demonstrating the
impossibility of those clinics being able to absorb
Plaintiffs' patients. Such evidence could also
include evidence demonstrating the average
income of Plaintiffs' patients, which would
bolster Plaintiffs' claims that the indignet women
their offices service could not in fact obtain
abortions elsewhere if their facilities were closed,
because they could not afford to travel anywhere
else. (See, e.g., Docs. No. 27, 39.) [*57]

n18 If the evidence presented had indicated
that BRWC or Dr. Oliver's Office treated
primarily indigent women who had no funds to
travel, and also that the clinics in the surrounding
areas could not have provided abortions for those
women if BRWC or Dr. Oliver's Office were to
close, such evidence might have affected the
Court's analysis. However, there is no such
evidence in the record. Similarly, had the facts
presented indicated that BRWC or Dr. Oliver's
Office were the only clinics in the State, or even
in their respective regions of Middle and Eastern
Tennessee, the Court's analysis might have been
different as well.

Finally, with respect to the economic barm that
BRWC and Dr. Oliver may suffer should enforcement of
the CON and licensing laws cause BRWC and Dr.

Oliver's Office to close, such harm does not constitute an
undue burden on a woman's ability to obtain an abortion.
The thrust of Plaintiffs’ argument here, however, is
aimed at the economic harm BRWC and Dr, Oliver
might suffer should they be forced to comply with the
regulations. This argument is irrelevant to the Court's
undue [*58] burden analysis. Accordingly, the Court
finds that neither ‘Tenn. Code Ann. § 68-11-201(3) nor
Tenn. Code Apn. § 68-11-223 unduly burden a woman's
right to terminate her pregnancy before viability. Indeed,
the only way in which closure of these facilities could
constitute an undue burden would be if the impact of the
closure would unduly burden a woman's right to
terminate her pregnancy before fetal viability. See Casey,
505 US. at 877.

B. Irreparable Harm

"Potential irreparable injury in the form of a
violation of constitutional rights" can constitute an
irreparable harm.  Planned Parenthood Assoc. of
Cincinnati, 822 F.2d at 1400. As set forth above,
Plaintiffs are likely to succeed on the merits of their
vagueness claim, and therefore they have demonstrated
that they are likely to suffer irreparable harm if the
statutes at issue are not immediately enjoined. See id.
(affirming district court's finding that statute was vague,
and noting that a finding of substantial likelihood of
unconstitutionality works in favor of finding the other
three factors support the issuance of an imjunction,
including a finding of irreparable harm). Accordingly,
|*59] the Court holds that this factor is satisfied in
Plaintitfs' favor.

C. Public Interest

Although the State has a valid interest in issuing
CONs and licenses to ASTCs, neither the public nor the
State has any interest in enacting or enforcing
standardless criminal laws. Indeed, when a statute is
likely to be found unconstitutional, "it is questionable
whether" the State has "any 'valid' interest in enforcing”
the statute. 1d. Instead, the public interest is served by
ensuring the "prevention of enforcement of ... [statutes]
which may be unconstitutional.” Id. Accordingly, this
factor, too, is satisfied in Plaintiffs' favor.

D. Harm to Others

Finally, with respect to whether there would be any
harm to others should the injunction issue in this case,
the Court finds that no harm to Defendant or the public
can occur should the Court enjoin Defendants from
enforcing against Plaintiffs only that portion of the
statutory scheme which is likely to be found
unconstitutional. See id. (holding that because the statute
was likely to be found unconstitutional, no substantive
harm could come to the City of Cincinnati, if the City
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was prevented from enforcing [*60] it against the
plaintiffs in that case). Moreover, since the Court
recognizes that Defendants have a legitimate interest in
and need to generally enforce the CON and licensing
laws, see Atchison, 126 F.3d at 1048-49 (describing
legitimate concerns and interests of states in enforcing
CON and licensing laws) and Tenn. Code Ann. § 68-11-
108(b) (certificate of need granted to facilities when
State determines that facility services are necessary to
provide needed health care to State's citizens, and that
the care can be economically accomplished and
maintained, -and that the care provided will contribute to
the orderly development of adequate and effective health
care facilities and/or services), the Court's remedy in this
case need only affect those portions of the statutory
scheme pertaining to Plaintiffs. As such, those sections
of the CON and licensing scheme which do not pertain to
Plaintiffs .would continue to be valid. Accordingly, the
last factor is satisfied in Plaintiffs’ favor.

« 1Y. CONCLUSION

Having considered the pleadings, thé evidence
presented, and the arguments of counsel, the Court
concludes for the reasons set forth above that Plaintiffs
have [*61] not demonstrated they are likely to be
successful on the merits of their claim that the term
"substantial number of medical or surgical pregnancy
terminations,” set forth in Tenn. Code Ann. § 68-11-
201(3), is an undue burden on the right of a woman to
obtain an abortion prior to fetal viability. However,
Plaintiffs have demonstrated that they are likely to be
successful on the merits of their claim that the term
"substantial number of medical or surgical pregnancy
terminations,” set forth in Tenn. Code Ann, § -68-11-
201(3), is unconstitutionally vague. Specifically, the term
both fails to provide the kind of notice enabling ordinary
people to understand what conduct it prohibits, and
authorizes and encourages arbitrary and discriminatory
enforcement of a criminal law and other penalties.
Indeed, the provisions of the statutory scheme allowing
Defendants to seek an injunction, to institute civil
penalties, and to criminally prosecute Plaintiffs are either
triggered by or incorporate the definition of ASTC found

within § 68-11-201(3). See Tenn. Code Ann. § § 68-11-

111, -201(3), -213(a)(1), -213(b}2) and -223.
- Accordingly, the Court hereby GRANTS Plaintiffs'
second Renewed Motion [*62] for a Temporary
Restraining Order and Preliminary Injunction with
respect to their vagueness claim, and ENJOINS
Defendants from enforcing Tenn. Code Ann. § § 68-11-
111, -201(3), -213(a)(1), -213(b)(2) and -223 against
Plaintiffs.

It is so ORDERED.

Entered this the 14th day of April, 2000.
JOHN T, NIXON
UNITED STATES DISTRICT COURT

ORDER

Pending before the Court is Plaintiffs' second
Renewed Motion for a Temporary Restraining Order and
Preliminary Injunction, (Doc. No. 27), to which
Defendants have replied, (Doc. No. 47). Plaintiffs, in
turn, have filed a Response to Defendants' Reply. (Doc.
No. 63.) For the reasons set forth in the
contemporaneously filed Memorandum, Plaintiffy’
Motion is GRANTED in part and DENIED in part.
Specifically, Plaintiffs have not demonstrated they are
likely to be successful on the merits of their claim that
the term "substantial number of medical or surgical
pregnancy terminations," set forth in Tenn. Code Ann. §
68-11-201(3),. is an undue burden on the right of a
woman to obtain an abortion prior to fetal viability.
Accordingly, the Court hereby DENIES Plaintiffs'
second Renewed Motion for a Temporary Restraining
Order and Preliminary Injunction [¥63] with respect to
their undue burden claim.

However, Plaintiffs have demonstrated that they are
likely to be successful on the merits of their claim that
the term "substantial number of medical or surgical
pregnancy terminations," set forth in Tenn. Code Ann. §
68-11-201(3), is unconstitutionally vague. Specifically,
the term both fails to provide the kind of notice enabling
ordinary people to understand what conduct it prohibits,
and authorizes and encourages arbitrary and
discriminatory enforcernent of a criminal law and other
penalties. Indeed, the provisions of the statutory scheme
allowing Defendants to seek an injunction, to institute
civil penalties, and to criminally prosecute Plaintiffs are
either triggered by or incorporate the definition of ASTC
found within § 68-11-201(3). See Tenn. Code Ann. § §
68-11-111, -201(3), -213(a)(1), -213(b)}2) and -223.
Accordingly, the Court hereby GRANTS Plaintiffs'
second Renewed Motion for a Temporary Restraining
Orvder and Preliminary Injunction with respect to their
vagueness claim, and ENJOINS Defendants from
enforcing Tenn. Code Ann. § § 68-11-111, -201(3), -
213(a)(1), -213(b)(2) and -223 against PlaintifTs.

It is so ORDERED.

Entered [*64] this the 14th day of April, 2000.
JOHN T. NIXON

UNITED STATES DISTRICT COURT
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BY THE COURT:

Thig case is before the: court on the
motion of the plaintiffs for 2 preliminarxy
injunction enjoining the defendants from the
enforcement of section 41-75-1 et saeg. of the
Mississippi Code as amended and the regulations
enacted by the Mississippi State -Department of

Health thereunder. This statute is an attempt of

the state of Mississippi to regulate providers of

abortion services within the state.

The plaintiffs arg
Pro-Choice-Mississippl, an unincorporated
assoclation or coalition of citizens supporﬁing the
right of women to make choices in regard to whether
or not to have abortiocns. The pl;intiff Herbert H.
Hicks .i8 a physician practicing in Natchez,
Mississippi, who practices family medicine but who
also performs abortions. Plaigtiff Joseph Booker,
Jr., is a physician who is an
obstetrici;n-gynecoldgist practicing in Gulfport,
Mississippi who performs abortions 1in addition_to
providing other gynecological ?ervices. Gulf Coast
Gynecology Clinic, Inc.; Center for Cholice,
Mississippi, Inc.; and Josepk Booker, Jr., MD, PA,

are three corporations recently established by
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plaintiff Joseph Booker, Jr., which have purportedly

hired him o work as an individual physician for

~these three corporations so he could continue to

provide abortions to the puklic in the Gulfport
area. They obviously were set up by Dr. Boocker In
an attempt to avold the recently passed amendments
to the statute and the regulations.

The defendants are P.E. Thompson, Jr.,

"the state health officer of the Mississipp:t State

Department of Health; Mike Moore, the Attorney
General o¢f the State of Mississippi; and Xirk
Fordice, the governor of the State of Mississippi.
Essentially the state of Mississippi.

In 1991, the statz legislature passed
Section 41-75-1 et seqg. and thereafter later that
year the Mississippi State Deparﬁhent of Health
published regulations thereuader ;hich are known 28
Minimum Standards of OperatLon\tor Abg;t;pn
Facilities. Thereafter, the plasintiff éooker filed
a case in“;he Southern Division of this district
known as Booker v. Thompson, Civil action No.
1:93cv552GR. That case cﬁal;engeﬁ the statute ;nd
regulations as they then exiﬂt;d. Judge Walter Gex
of this court .entered his opinion on April 10, L1995,

in which he granted summary ‘udgment for the state
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defendants based on gqualified imgunity eand 1llth
Amendment immunity and denied thé;plaintiff’s cross
motion for summary judgment. .In;so deing at page 16
of that unpublished opinion Judge Gex stated that
although the court "need go no further,” he waent
ahead and ruled on the validity and
constitutionglity of the statute'and regulations as:
they then existaed. The defendant in this case
argued that at least the plaintiff Booker i3 either
barred by res judicata or is collaterally estopped
from questioning the validity of ‘the statute and
regulations insofar as they existed at that time.
The court has reviewed Judge Gex'’'s cpinion and is of
the opinion that the alternate ruiing in regard to
the validity of the statute and regulations was not
essential to his judgment, and therefore the
doctrine of res judicata and collateral estop?el do
not apply to gaf infphis case‘Dr.ZBooker’s challenge
to the statute and.fegulgtions as' thay existed at
that time.“

In eariy 1996; the Mississippd
leéisiatﬁre by Senate Bill 26817 amended the statﬁte
effective July 1, 1996. The Mississippi State

Department of Health, after the statute was amended,

amended the minimum standards, or regulations,
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effactive August 12, 1996. Following those
amendments the State bepartment of Health notified

the plaintiff Booker that it would investigate his

oftice to defermine whether he newd apply for

l1icensurc as an abortlon facility under the laws and

regulations. That notification at least in pacrt

promptad this lawsuit.

- The slatute as amended detines an
qborfion facility as a doctor or organization
providing abortion serviccsito 10. or more palients
in any one-muanth perifod of tima, Or 100 or more
aportions during any calendar year. Also an
abortion facility is deflned as a factlity providing
Lho cqqivalent.of 10 abortiona per month Lif the
facility operates on a part-zime basis of less than
20 days per m;nth, and if Lhe abortions actually
performed would create a ratio of 10 abortions per
month on a 20 day month as compared wilh the days it
actually operates. Also the statute defines an

abortion facility as a facility which holds itself

“a4it. to the public as an aborllon provider by

advertisling.
The proof has shown thet prior to the
organization of his thrue new corporations, hhat Dr.

Bookwur would have qualffied 2s an abortlon provider
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under the statute and would have had to have
complied with the statute and the regulations
because he performed more abortiéps éhan 10:per
month and 100 per year. The tesgimony has been that
he provided well 1ln excess of the numbers to
gualify. In addition, his previous clinic
advertised in the Yellow Pages in Gulfport,
Mississippi, as providing pregnancy termination
and/or abortions, so that this likewise would place

him under the requirements of the statute and

regulations.

‘Dr. Hicks, on the other hand, testlfied
that he did not advertise, pbut did provide abortion
services sometlmes meeting or éexceedling the 10 per
month, and ac;ordingly, unless he limited his
abortion practice, would be :eqqired to comply with
'£he statute aﬁd regulations. As stated, plaintiff
Booﬁer, in an attempt to avoid the operation of the
statute and regulatLons,'has recently organized
three seégrate corporations. He testified that he
intended‘to be an employee of each corporation and
to assigﬂ pStients‘through each corporation to
himself 2o that none of ths corporations would
comply with the regquirements of the statute by

having more than nine patients in any one month 50
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that he would not reach the 10 level. Dr. Hicks

says that he would simply 1imit his abortion
practice to no more then nine in any ORe month and

no more than 9§ in any oné Yyear in order to avotd”

the statute.

Dr. Booker’s practice 1s carried out in

the same building where he has practiced for the

last two or.three years, and it is not clear as to

how thé division of patients 1is intended to.be made

among those three corporatlions. Thet is not herse

before the court here today-

Both doctors, on benhalf of themselves and

their patients, attack the statute and regulation as

unconstitutional. ~Pro-Choics of Mississippl attacks

the statute as unconstitutional on behalf of women

who may desire to have abortions in the state of

Mississippi. since there is a gix-month windoWw for
gqualifying under the starutes and. regulations. and

since the regulations were effective AugusT 12,

1996, neither of the doctor plaintiffs aze

immediately faced with having To gualify under the

statute, and, accordingly, the attack made bY the

plaintiffs on the statuts and regulations is &

facial attack as opposed to an as appllied

refore tha plaintiffs must prove that

challenge. The

A-24




P ——

s
1 under no circumgtances could the statute and/or

2 | regulations Dbe held to be constitutional-

Further, since this ls & motion for
4.| preliminary injunction, the plaintiffs have the

5 | purden of proof to show by preponderancs OﬁPJJ”KM_

.

+he four issues recognized in this circuit-

e

e TP | i
(98

6 evidence

7 for preliminary injunction! They must show, 1) a S

K g8 | supbstantial likelihood of success on the merits;: 2)

9 | that a fallure to issue the injunction would be more

.10 | harmful to the plaintifts than the issuance of the

11 injunction would ‘be to the defendants; 3) that the

12 | issuance of the injunctiqn favors the public

13 | interest; &nd, %) that the plaintiffs would Dbe

14 | caused jrreparable harm {f the injunction is not

15 | granted.

16 Tt is clear from several cases, including

l:;v ‘
Ewe AW Mebeil  Ksed el )

17 planne Parenthood V. ase +hat the state can

18 | regulate abortion providers,,but only so long &S5 the

19 | statute and or regulacions are reasonably directed

those

[ Rl .

20 to preserve matezrnal health, and if so,

21 | statutesg and regulations do not constitute a '

22 substantialioﬁsthcle to a woman'’s choice of whetherl

23 or not to have an ‘abortion. The court will first

24 | address the 1issue of whether the plaintiffs have

25 | proved by 2 preponderance of the evidence that there

L= —
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is a substantial likelihood that they will prevall

on the mericts.

The courxt asked the plaintiffs counsel in

closing argument to list the specific challenges

made by plaintiffs, and she did so. There ry—axﬂxMHHHHJ
he statute and

general challenge made to t

regulations and then there are speclfic challenges

to parts of the statute and regulations. There arse

no challenges 2t this time to some portions of the

statute and regulations. There is a challenge toO

n of the statute which prohibits the

the provisioc

location of an abortion facility within 1500 feet of

The defendants

a church, school or kindergartsen.

have confessed the uncons;itutionality of that

particular provislon. Accordingly, the court finds

that that provision is In fact unconstitutional,

primarily becauseé there can be no spot zoning under

the constitution of the State of Mississippi-

The state defendants have ﬁrgued thatfthe

statute and regulations are subject toO geverability

if the court ahould find some portions of the

statute -and/or regulations valid and others not

valid. The court agrees with the state defendants

that invalld portions of the statute may be sevared

because under Mississippl law there 1s a presumption

_J
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of soverabkljty in the absence o; the legislature’s ]
stating othe

tnis 1is Wilson V. Joneg County Eogrd of Supervigors,
342 So.2d 1284. (HMiss. 1977) . Accordiugly, since

the court is going

rwise in tho statute. authorxrity IO \
to find that portions ol ~the.
™~

gratute and regulacions ace valid and

constjtutional, the court will severl other portions, W

including this 1600 foot 20ning provision, which it

finds invalld and uuconstitutional. . \

The court finds that under the authority

rated aﬁove of the Cage¥y cage, that atates can

|

as s \
and 3peci£ically finds \
|

regulare abortion providers.

in regard to the statuta and regulation passed oYy

the State of Mississippi and the Misgiesippl

Department of Health, that this statute and 1ts

regulations as amended Iin 19536, axceplt as

hereinafter. 68T fortli, are reasonably directed toO

preserve the maternal healln of those sBeeking

ebortions 1in Missiceippil, and, except for the

ations which I will set forth, do not

Al

wotantial obgtagle to 2 womahn’$

apacific declar

constituts a Su

choice-.to have an abortioci. accordingly, tho

challenge to the atatute and regulations a¥ a whole
falls.

The court now will address the speclific
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1 | issues of challenge by the plaintiffs. Plaintiffs

2 | challenge the sectlon of the statute and the

weerss i

3t | corresponding section of the regulaﬁions defining

4 | those abortion facilitles which mugt comply with the

5 | law and the regulations. Other than the geaexgéxx&x&mx
the plaintiffs raise no specific

6| challenge,

7 | complaint about the definition which brings those

8 facilities providing 10 or more abortions perT month

3- | or 100 or more per year within the purview .of the

10 | statute and regulations. Under Casey, the state can

11 | chgse to regulate in a proper manner all abortion

12 providers. Here, the State of Mississippi only

13 | chose to regulate those abortion :providers operating

14 | substantially for the purpese of performing

15 | abortions and opted to have a bright-line detinition

16 | of the term ngubstantially providing abortion
17 services." The court will note at this time that

18 the 1996 amendment to the statute chaqged this
197 definicion Erom primarily providing abortion

20 | services” to "substantially providing abortion

= l.,_._ i oaf
5 ’ = obhati-dd [ Po—

21 | services.” The court findg no unconstitutional

22 | infirmity with the state’s choosing not to regulate

{

23 | those providers who perform fewer than the specified

24 number of abortions.

25 The plaintiffs challenge the second part

Losias
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1 of the definition, which addrarsas abortian

facilitics which provide abortioéa on fewor than 20

w

- 3 | days per month==- Lln other words, pazl-time

4| facilities-- on the basis that that derfinition is

5 | vague. -The court disagrees. The court think&\iﬁat
~

Lthe statute 1is cleax enough to show that the intcni\\xm

~

TR
[+

7 | of tne leglislature wasa to regulate those part-tlme

i 8 | providers to provide the ratfo sguivalent of 10 per
_ S | month.
i 10 The third definition of abortion
; ‘ 11 | facilities covers thosec facilitics which held
12 | themselves out to the public as abortion providers

- o 13 | by advertising. The court flnds that the challenge

14 | Lo this provision under the Fourtaenth Amendment is

] 15 | not well taken, that the definition is reasonably

16 | dirccted to prosez#e maternal health by attempting

17 to draw 1lntu the regulaLuryﬂschema those

18 | inatitutions so defined, and that the pronipitlion onh

19 | advertising does not constitute a substantial

20 | obstacle to a woman's cholicse.

" 21 However, the doctor plaintiffs challenge

22 | this provislon also on First Amendment free speech

1

23 | grounds. This obviously is aAcommercLaL gpesach

24 | issue, and as such must meet the intermediace

25 | ycrutiny Lest, which states thal the regulation must
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directly advance a substantial government interest
and that it be no more extensive than necesgsary.

The court finds that although the advertising

portion directly advances & substantial goverﬁhent

interest, that is the regulating of those ———
substantially engéged in providing ebortions, ::\:;?“aeh

more extensive than necessary, particularly

regarding those who would choose not to seek &

*license to operate an abortion facility by -limiting

the number of abortions that they wWwould provide.
Accordingly, because it applies to all abortion
providers and because there is this.exception under
the statute as to certain abortion providers that

could operate without complying with the statute and

regulations but for this infringement upon their

right to free commercial speech, the court believes

that this portion of the definition is
constitutionally infirm under The First Amendment.
The plaintiffs complain about the
requirement in the regulations that a registerad
nurse be on the premises of abortion facilities when
abortions are provided. The court has heard prooft
which 1s conflicﬁing. Hedical‘expert, Dr. Helen
Barnes, who testified for the plaintiff, testified

that a registered nurse was not necessary because
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most abortliora do not have complicatrions, and that
trained personnel, even trajined to a lesser degrew
than llcensed practical nursss Or certified nurse

assistants, can adequately perform the task 1f the

doctor ie preseni on the premiges. Dr. HLCk&—
. ~
tesLlfled Lhat Lu all events that he performs no ™~

more than one abortion at & time before a patlent 1s
dismissaed Lfrom his‘off;ce, and, accordingly., he is
availaple at all times to altend teo his patdents,
and that when he i8 not with them that he has an
office assistant who he has traiéed to be there, and
in his opinion that the requiring of a reglstered
nurse on his premises wounld only add to tha axpense
of the abortions and is not medically necessary.

on the otner hand, the defendants
preosented Dr. Harvey Huddleston, 2 prortesgsor Of
obstetrlcs and gynecologyy from Shrsveport,
Louislana, who testifiad that since +hig 18 =&
surgical procedure, that & reglastered nuzrse wes
essentlal to Thé proper care Qf‘tne patient and that
even though a doctor may be present on the premisos,
that a registered nurse was still necessary. The
defendants a;éo presented & re;istered nurse, Rita

Wray, who tegtified that In any case where nurcing

assistance was given to a person that a reqlstered
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_actually perform and since in the

defendants‘ expert, Dr. Huddleston,

nurse should be on the premises, not necessarily to
render the specific nursing services, but to plan

them and to direct those nursing services, which

might be performed by & licensed practical nurse Or

a nursing assistant. - '
' The plaintiffs have tried To persgzzzhzﬁhbhhx

court that since the abortions are routlinely done,

since they take only a short paeriod of time to

overwhelming

majority of cases there are no complications, that

there 18 no medical necessity for a. registered

nurse. The testimony before the court ls that

practically all abortions performed in Mississippil

are suction D&C abortions, at least in the first and

early second trimesters. The proof has shown that
gynecologists routinely do suction D&Cs on
nonpregnant women fOr other purpases. The
testified that 2
woman’s body changes during pregnancy by,'émong
other thifngs, having a much greater blood supply tO
the uterus, and that because of this, that pregnant
women are miuch more susceptible to hemorrhage when

t

they have an abortion by suction D&C than when

nonpregnant women have a gsuction D&C to remove

remal

e

ning menstrual tissue Or the remains of a fetus |
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1 | which has died or has partielly sborted. ©Dr. Barnes
1 2 | for the plaintiff, on the other hand, eguated the
i 3 | procedures as being equal. However, both Dr. Barnes

4 | and Dr. Hicks, as well as Dr. Huddleston, stated

5 that suction D&Cs on nonpregnant women are performed

6§ | in the overwhelming number of instances at hospitals

7 | or ambulatorf surgical tacilitles. Primarily

g8 | pecaunse of this, it would appeaf to the court that
' 9 ‘there is a reasonable medical rationale for

10.| requiring that RNs be present when this type of

11 | surgery is performed.

12 That leads the court, in regard to this

13 | Lssue, to move to the second prong of the test,

14.| whether the requiring of the RNs would constitute &

15 substantial cbstacle to & woman's cholce to have an

16 | abortion. The testlmony was that salaries for RNS

17 | are approximately §40,000 per year in the state of
18 | Mississippi and that this Is approximately three

e '

19 | times greater than the salaries of licensed

J 20 practical ﬁﬁrses or nursing assistants which are
21 | used by the two doctors 1in this case. The law 18
22 | clear that'éimple cost alone, even though it might

23 | be passed on to the patient in the form of somse

24 | increased fees, is not enough to constitute a
|

5c | gubstantial obstacle to a woman’'s choice. Here the '

o
P RS EUET
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plaintiffs have complained that if they are required
to ctaff with an RN that LT would make it
sconomically unrteagible ror them to.continue To

provide abortions. The court 18 not positive that

it bclieves that testimony. and at any ratewﬁiiﬂda

~

that this will probably not conslltute 2 substant15§>\\

obstacle to the woman’'s right of cholice.

Accordiagly the court finds in regard to the RK

gituatlion that the plaintiffs do not meel thelr
burden showing that they are likely toO succeed on

the mexrits of this 1issue when the court finally
addresses Lt. The court will not enjoin tLhe
enforcemént of thig roeqgquirement.

The next issue raised by the pleintiffs

is the requirement ot the regulations that thse

doctor providing the abortion at an abortion

facllity must have ob-yyn Ltraining through an
American Meditcal Agsaciation-approved resiasncy
program. The plaintiffs presented preoof that Dr.

Hicks hag been in practice for 22 years and has a

.gynecological practic:Lfalthough he does not have

residency training in that specialty, and that he
had carrlad on an. extensive obstetrice practice for
a number of years until he declided to rctiro from

that portion of nis practice. The regulatlons do




.

[t

18

1 | not allow any type of grandfathering for those
] 2 | doctors who may not have attained ivreSidency in
3 | ob~gyn. There was=s tes;imony by Dr. Huddleston,
i 4 | defendants’ expert, ggat ha_felt that a doctor who
y 5 | had less than an ob-gyn residency could in Tact be
j 6 | qualified to perform abortions. He did neot th;:;Hx“&HHE
I 7 | that a person without some specific training in
8 | ob-gyn should"be allowed to perform abortions. He
I é .suggestea that if a doctor doing 2 family practlce
10 | residency chooses to do one of the tﬁree years of
l 11 that residenqy in obstetrics and gynecology that
i : 12 | that would be sufficient To meet the state’s
13. reasonableness and medical necessity guidelines.
I 14-| Based particularly on this, the court believes that
15 | the state cannot meet its burden in regard to the |
I 16 | first prong by showing that Eheré is a reasonable
-3 17.| medical necessity directed to preserxrve thae woman’s
j 18 | health in reguiring ob-gyn res}dency tralning for
19 | all ggysicians performing abortions. Accordingly,
20 | the Courtuéinds that there is a gsubstantial
21 likelihooa that the plaintiffs will prevail on the
22I merits on that portion of their challenge.
23 The plaintiffs hav;.challenged the
24 | various requirements of the regulations in regard to
25 | the physical setup of doctors’' offices which gualify
- I
= ———
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as abortion facilities. The state has advised the
court that in essence it adopted the building
requirements for ambulatory surgical fac;lities as

the reguirements for abortion facilitie;- The

plaintiff specifically challenged the provl&é&n&\

that require six foot corridors; 44 inch doors; QIEE\\\_
appears to be 2 requirement—for flve separdte
bathrooms; separate locker rooms for mals nurses and
female nurses, including & bathroom in each of those
lockef rooms; supplemental emergency powér for exlt
lights and lighting, in general, and backup lights
in operating rooms; suction capability in operating
rooms; several speciflc area designations for such \
roons as recovery areas; and an alarm system for

calling doctors. The court is of the understanding

that most, if not all, ambulatory surgical
facilities are designed for use by mgltiple doctors
at any one time, and multiple patlents undergoing a
variety of procedures. The court does not think
that the'défendants can meet the showing that all of
the speclfics set forth in the building requlirements
of the regqgulations are reaSOnabiy directed to

!

preserve maternal health. It would appear to the

court that thése building iequirements are

over-designed and, to the extent of such

A-36



Rewr

tzid

Rt | it

G

I‘i stk i iii“ it S R

10

11

12

13

14

15

16

17

18

19

20

22

23

24

25

20

over-deaign, rare not aecessarly, and further, CLhat
these bullding requirements are s0 expansive that

they could possibly place substantldl roadblocks in'

allowing women the choice to liave abortions. rhe

court thinks that the state could adopt reaionable
~

requiraments for facilitles that would pasgs

constitutional muster. Psrhaps the regulatlions
could be redrafted in a less elaborate and mors
reasonable manner, perhaps by tying building
requircments to the number of patlentls belng
attended to at any one tima. The court notes that
testimony has been received that Dr. Hicks does not
provide but one abOLFiun at a time, whereas at least
on one occasion Dr. Booker had 33 women in hi=r
office recovering from abortions. DOr. Booker's
situation would requlre more slabodrate racilities
than one whaere the doctor performs only one abartion
at a time.

rhe plaintiffs have challanged the
requirement in the regulations requiring a wzritten
transfer agreement with & hospltal within 2 30
minute.automobile trip of the doctor’s office. The

!

court is well aware and takes judlclal notice of the
fact thaet Lhere 1s wide-spread public oppositfon and

protest to abortions in this state. Dr. Beooker has

et

~

~
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appllied to four hospitals in his area Zor a written
transfer agreement and the proof has shown that two
hospit&ls have denied him such an agreement, '

ostengibly on the basis that he deoes not have

admitting privileges. Two hospitals have n
responded. The state has argued that this jzﬁ:jhxkh“wxx

reasonable provigion to protect .women who happen to
have complications and need hospitalization. The
court dgrees with the defendants that it is
reasonable to have hospitalization available to
abortion patients who develop complications during
or immediately after the abortion. The court feels,
howaever, that requiring a2 written transfer agreement
as opposed to some other agreement will constitute a
substantial obstacle to & woman’s right to choice,
because as a practical matter, local pressure can
and will be brought upon hospitals to deny these
written trans{er‘agreements td abortion provid?rs.
Accordingly, as a practical matter, the hospiﬁals
then would have third-party vetoes over whether the

abortion providers can obtain a licensgse from the

"State of Mississippi. Accordingly, the court finds

1
that there is a substantial likelihood that the
plaintiffs4will-succeed on the merits on this

{8sue.
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Néxt, the plaintiffs object to the
provision under Part III of the regulations entitled
wpatient Care” which states: "For medical safety
an abortion facility shall deal only with menstrual.

extraction, routine dilatlion and curettage

suction and dilation curettage.” The plaintiffs

object to the omission of the procedures known as

dilation and evacuation and medical abortion from

the services that can be performed at 2an abortion

facility-

As the court understands it, dilation éend

evacuation is very similar to dilation and curettage

excespt thac dilaticn and evacuation, known as D&E}
is used where a fetus has developaed to a sufficient
stage 8O0 tﬂat it can no longer fit into the suction
de;ice and has to be dissected in order to be
removed. This procedurs is & necessary substitute
for D&C in most instances where the fetus has
reached the age of 13 weeks. Under the law and the
regulatib;s, abortion facllitiles are prohibited from
performing abortions on fetuses ages 16 weeks and
over. Accordingly, the plaintiffs’ objection to the
omission of D&Es would pertaig to abortions at
abortion faclllties by D&E in regard to fetuses of

the age of 13 to 16 weeks. At 16 weeks, abortions
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must be performed in hospitels or embulatory
surgical facilities. .
The testimony 1s that there are presently

existing two types of medical abortion. ©One 1is

presently approved by the Federal Drug S

Dr. Hicks testified that he would i1ike te be able to
provide medical abortions if any of his patients
should request it, but that he would advise his
patients to undergo surgical aboftioﬁ by suction D&C
rather than medical abortion.

The court sees no medical reason for the
fatlure to include these tWO types of recognized
abortion proceduras within the regulations, and in
fact believes that the state has not presented any
proof showing medical necessity.for this.

Accqrdingly, fallure to list these recognized

methods in the regulations means that the plaintiffs
have carried their burden of showiﬁg'there is a
substant161 likelihood they will succeed on the

merits on this issue.

Finally, the plaintiffs cemplain about

the first sentence at the conclusion of the
regulations at Saction 404.1, which states:

"conditions which have not been covered in the

Administration, and the other has approval pending. i
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standards shall be enforced in accordance with the
best practices as interpreted by the licensing
agency." This challenge is on the basis that the

provision is 86 vague as to not give the plaintiff

doctors due process in understanding the criminal

statute imposes a $1,000 per day fine for faililure to
comply with the statute and regulations and states

“that each day‘s failure tO comply constitutes a

separate offense. Here the court cannot understand

what this sentence means. Specifically, "conditions
which have not been covered in the standards" 1is

completely open, and subjects any abortion providsr

to whatever interpretation the State Department of

"best

Health might blace on that phrase. Also,

practices” 1s completsly undefined and leaves that

bpen matter to be interpreted by the licensing

Health could exclude & doctor f£or practically any

that ipndeed that provision 18 vague and,
accordingly, improper. There is a substantial

l1ikelihood that the plaintiftstwill prevall on the

merits on this issue.

liability with which they might be faced. The \\\\\“xax

agency. Theoretically here, the State Department of

reason from obtalning a license, and the court finds

The end result of this recitation is that
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1 | the plaintiffs have shown that there 1s subgtantial

2 | 1ikelihood of success on the merits in regard to all
: 3 | of the speclific challenges made DY them exéept as to

4 the requirements that an RN be on the doctor’'s

5 staft. The court finds that in regard to the—~RN

§ | issue that injunction should not be granted.

7 The court omitted a discussion of another

g | issue raised by the plaintiffs, and that 1s the
9 | provislion which reguires abortion facilities to nmake
10 | available all patient records to the State

11 | Department of Health. That provision makes no

12 | provision for the redaction of names and addresses
13 from those records.“ 1t further 2zllows those rgcords
14 | to be made public in matters involving the licensing
15 | of those abortion- facilitles.

16 The doctor-patient confidentialicty

17 | privilege is one of the strongest noted in ourx

18 1aws. 1t goes to the heart of the doctor-patient

fg relationship- ratients tell doctors things in

20 confidentiglity and expect them Eo remain

21 | confidential. The state law recognizes this

]

22 | confidentiality 1in specific statutes and also in
J ' 23 | case rullngs. This regulation} for practical
24‘ purposes, almost does awvay with docto:—patient

} 25 | confidentiality i{n regard not only to the patients
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present presenting themsalves to abortion facilitieé
for abortions but also to those patients presentingi
themselves to abortion facflities g;f any other typé
of medical care and assistance. The testimony 1s

that Dr. Hicks, for jnstance, has an active ~family

and gynecological practice in addition to his

abortion practice. This provision subjects all of

his patients to an opening of their records to the |

undergeing & 1icensing hearing. The court realizes
that the purpose of this provision is to allow the
health department the apility to investigate 2

doctor‘s office through nis records ln order to

determine whether the dactor is falsely reporting

| the number of abortions he 1is performing in order to

avoid'regulation'under the statute and regulations.

However, because the provisions are so invasive of

‘+hae court thinks that

the doctor-patlent‘privilege,

it cannot stand constitutional muster and that there

is a substantial likelihood that plaintiffs would

prevail on the merlts.
Accordingly, in regard to all of the.

igsues on which the court has found that the

plaintiffs would likely succeed on the marits, the

court must further address the other essantial

L
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i 1 | elements for the granting of a preliminary
2 | injunction. Would the failﬁre to grant this
) —
. 3 injunction-be more harmful to the pl&intifrs than to
E 4 | the defendants if the injunction is issued? The

5 court finds that the answWer is yes. He =are lingi

6 | here with substantleal constitutional rights of women™~_

|-._ .

+ | who under Roe v. Wade and its progeny have the right

8 | to obtain an abortion Lf that is their choice.

9 | There is a substantial disagreement in the public

10 | about that right, but 1t {5 the law of the land.
11 | Individual judges may digsagree with that law; but

12 .| that law is to be applied. Recently the Casey

13 | decision from the Supreme Court has upheld that

14 | right in the face of a substantial effort to reverse ‘

15 Roe v. Wade.

16 Is it in the public interest to lilssue the
17 | injunction? Whare Yyou nave probable viclations of

18 | constititional rights, 1t is always in the public

B bacdd DR M ldead e VRedd b L

20 | recognized that violatlions of constitutional Tights

A ;:.a

51 | constitute irreparable haxm. Accordingly, the

19 .| interest to grant the injunction. It is also - \
l

.22 | plaintiffs have carried their burden of proving_that

§
23 | the court should grant 2 preliminary injunction ‘

J 24 | pronibiting the state defendants from enforcing the

|
25 | statute and the regulations insofar as set forth in : \
______________-——'-"
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its opinion. An injunction does not issue in regar&
to the challéngeé to the statutorylégd regulatory
scheme as & whole, in regard to the provisions
regarding the necessity tfor & registered nurse or in
regard to the definition of an abortion faclI¥ty as
set forth in the statute and regulations, e#cept for

the provision regarding advertising.

That 5ompletes this bench opinion

containing findings of fact and conclusions. of law.
In the event thils bench opinioen ig later transcribed

| ¢or appeal or other purposes, the court will reserve

the right to edit or amend the opinion. However,
the substance of this opinion will not be changed.
Are there any requests for clarification oOr requests
for addltional rulings by the plaintiffs?

HS. GOLDBERG: No, Your Honor-

THE COURT: From the defendant?

MR. COLE: No. Your, Honorx.

THE COURT: All ricj"ﬁ::. That will
conclude these proceedings. While you all are here,
I don‘t know whether you're prepared at this time tO
advise the court as to what will be necessary pefore
we hear the case oIl the meritg. Perhaps the best
thing to do wbuld pe to simply ask you to contact

the magistrate judge and have 2 case management
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conference which will determine the scheduling ordec
to govern further proceedings in the case. Is that:
a2 satisfactory proceeding or suggestlion? Does

anybody have a contrary suggestion?

MR. COQOLE: No, Your Honor.

MS. GOLDBERG: No, Your ‘Honor, tha:hzzﬁimxmaL

be fine.:

THE COURT: ALl right. Ms. Goldberg,

_just for our guidance and Mr. McDuff, will you be

attending casse management conferences or other

conferences? Have you gdiscussed 1t with your

co-counsael or-will local counsel do that?

MS. GOLDBERG: Ve haven’t discussed the

matter yYet.

THE COURT: ALl right. Let me ask you

this then. Let me ask you thaen on or before october

11th to confer and contact Judge Nicols for the

purpose of setting up a case management conference.
’ Y

I am not directing that +he case management

conference-be held by that date, but I would like

for you to contact Judge Nicols in order to get &

date set for a case management conference that would

be convenlient to him and to the parties. All

right. If there¢ i{s nothing further in regard to

t+his matter this afrernoon, let me ask the




30

1 | plaintiffs cince- I don’t know who Lhlinks they wan
2 today. I dun’t know whether the plaintlffs think
| 3 | they aia or defendants rhink they did. 1 need the

4 | parties to confer about an order to be entered on

1 5 | the prclf;ina;y lnjuucLion, and would you volungger.
6 Lo do that? \\\\-
; ~
! ‘ 7 MS. GOLDBERG: I will volunteer te drailc T‘h'
g | the order, Your Honor.
i — S : THE COURT: If you will draft an_érder
10 | and present it to counsel for the defendants for
l b 11 suggastivon, lf you can get together on an
! 12 | appropriate ordar-- just as to form; I don‘t aexpect
13 | you to agree with my rulings necessarily-- but if
l (1%; 14 you get rogether on the form ot an order and present
15 | it to me within 10 days as the ljocal rules require.
I 16 | so {f you can-do that. 1If you have a problenm wltl
17 | £t I will be happy TO nave a telephone confsrence
3 18 | with you or have you com® over and talk te you about
19 | it sometime nextl week.
} 20 ‘ If there is nothing furthexr then the

A

21 court will stand in recess.

22 [RECESS]

23

24

i
|
] . 25
i
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UNITED STATES DISTRICT COURT SOUTERSTATES Coprs

SOUTHERN DISTRICT OF TEXAS ENTERED OF TEXAL
HOUSTON DIVISION AP
R ~ 1 2002
WOMEN’S MEDICAL CENTER OF § Michael
N.W. HOUSTON, et al, § N. Milby, Clerk of Court
§
Plaintiffs, §
§
V. §
§ CIVIL ACTION NO. H-99-3639
CHARLES E. BELL, Acting Texas §
Commissioner of Health, and JOHN §
CORNYN, Texas Attorney General, in §
Their Official Capacities, §
. § -
Defendants. § _
ORDER

Plaintiffs in this case are Women’s Medical Center of N.W. Houston, Austin Women’s
Health Center, P.A., and Drs. Robert P. Kaminsky, Lamar Robinson, Fred W. Hansen, and L.L. Tad
Davis' (collectively “the Physicians™). The Physicians have brought this action on behalf of both
themselves and their patients. Defendants in this case are the Acting Texas Commissioner of Health,
Charles E. Bell, and the Texas Attorney General, John Cornyn, both in their official capacities (“the
State””). Pending before the Court are the Physicians’ Motion for Modification of Preliminary
Injunction (Dkt. #76) and the State’s Motion to Modify Preliminary Injunction (Dkt. #82). After
considering the parties’ arguments and the applicable law, the Court is of the opinion that the

Physicians’ motion should be denied and the State’s motion should be granted.

! Also named as plaintiffs are the professional associations under which the Physicians practice. A fifth
doctor, Mary E. Smith, and Denton Health Services for Women were initially parties to this suit but were dismissed
while this case was on appeal because Dr. Smith stopped performing abortions at her private office in Denton.
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FACTUAL AND PROCEDURAL BACKGROUND

The factual background of this case has already been set forth in extensive detail in the
Court’s order of December 29, 1999, Women'’s Med. Ctr. v. Archer, 159 F. Supp. 2d 414 (S.D. Tex.
1999), and the Fifth Circuit’s opinion on interlocutory appeal of that order, Women's Med. Ctr. v.
Bell, 248 F.3d 411 (5" Cir. 2001). Therefore, the factual and procedural history of this case will only
be summarized here.

For years, Texas has required facilities that perform a large number of abortions to be
licensed. The licensing requirement was initially enacted in response to fears that the volume of
aborﬁong being performed at some abortion clinics was causing patient care to deteriorate and
endangering ﬁe health of women seeking abortions. Licensed facilities must meet a host of strict
standards related to patient care, sterilization procedures, and internal administration in order to
obtain and keep their licenses. Initially, only facilities that performed abortions for 51% or more of
' their patients each year were required to be licensed. However, some members of the Texas
legislature became concerned that the 51% rule created a loophole by which doctors who performed
a significant number of abortions could evade licensing and the strict standards that accompany it.
In response to these concerns, the law was changed in 1999 to require any doctor who performed 300
or more abortions a year to obtain a license. Approximatelf twelve doctors, an estimated 20% of
the abortion providers in the state of Texas, were subjected to the licensing requirement for the first
time as a result of the 1999 amendments. Four of these doctors are parties to this suit.

Several of the doctors testified in the preliminary injunction hearing held before the Court
on December 14, 1999. They stated that they had never had any problems with patient care and that

the detailed administrative requirements that they would be subjected to under the Texas Department
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of Health’s (“TDH”) licensing regulations were unnecessary given the small size of their offices.
The doctors also claimed that the expense of complying with the regulations would result in
increased costs for patients seeking abortions or, in one case, prevent the doctor from performing
abortions at all. The Physicians also objected to the regulations’ patient care standards. The
regulations defined the requisite degree of care in terms of the patients’ subjective treatment
expectations.’

Several Texas legislators also testified as to the purpose of the 1999 amendments. Their
testimony indicated that the amendments were made in response to public health and safety concerns
and that the 300 abortion line was chosen after conferring with pro-choice advocates. There was no
evidence that the law was amended in an effort to interfere with a woman’s constitutic_)nal right to

seek an abortion.

-~

In its order of December 29, 1999 the Court held that the challenged regulations did not
' violate the Due Process rights of Texas women to seek abortions under the undue burden standard
set out by the Supreme Court in Planned Parenthoodv. Casey, 505 U.S. 833 (1992). The Court also
held that the 300 abortion line lacked a rational basis and thus violated the Physicians’ Equal
Protection rights. The Court did not address the patients’ Equal Protection rights because the
Physicians had not raised an Equal Protection claim on behalf of their patients at that time. Finally,
the Court held that the regulatory provisions defining quality of care in terms of the patients’

subjective treatment expectations were unconstitutionally vague. Based on these holdings the Court

2 The regulations defined “quality,” a term present throughout the regulations, as, “[t]he degree to which
care meets or exceeds the expectations of the patient.”” 25 TEX. ADMIN, CODE § 139.2(41) (1998). The regulations
also required abortion providers to ensure that their patients “are cared for in a manner and in an environment that
enhances each patients’ dignity and respect in full recognition of her individuality,” id. at § 139.51(1), and “receive
care in a manner that maintains and enhances her self-esteem and self-worth,” id. at § 139.51(2). However, as one
doctor pointed out, abortion is by its very nature an experience that very rarely enhances 2 woman’s self-esteem.

3



granted the Physicians’ motion for a preliminary injunction.

On interlocutory appeal, the Fifth Circuit affirmed the Court’s vagueness holding. However,
the Fifth Circuit concluded that there was a rational basis for the 300 abortion per year threshold and
reversed the Court on that issue. Thus, after the Fifth Circuit’s decision on the interlocutory appeal
of this case, the only part of the Court’s original preliminary injunction still in place is based on the
vague provisions of the abortion facility licensing regulations.

After remand, the parties agreed to a grant of summary judgment on the Physicians’ claim
that the abortion licensing regulations were irrational and therefore violated their Equal Protection
rights;. The parties also agreed to allow the Physicians to amend their complaint to assert their
| patients’ Equal Protection rights.

The Physicians now seck to have the preliminary injunction extended to the entire regulatory
scheme. They argue that the portions of the regulations which the Court found to be vague in its
earlier order are not severable and that the entire regulatory scheme is thereby rendered invalid. The
Physicians also argue that because the regulations cannot be constitutionally enforced, the licensing
statute itself'is rendered unconstitutional as there are no standards for granting or denying a license.
They also argue that the regulations violate their patients’ Equal Protection rights. The State points
out that after the Fifth Circuit’s decision, the TDH revised the abortion facility licensing regulations
in an attempt to eliminate the vague provisions.” 26 Tex. Reg. 5577-79 (2001), adopted 26 Tex.
Reg. 9094 (2001) (codified at TEX. ADMIN. CODE §§ 139.2, 139.8, 139.49, and 139.51). It argues
that the 2001 amendments to the abortion facility licensing regulations have eliminated any trace of

unconstitutional vagueness. The State also argues that regulations affecting a woman’s right to seck

3 These amendments became effective on November 18, 2001.

4

A-51



an abortion are measured by the same constitutional standard regardless of whether they are
challenged on Due Process or Equal Protection grounds. Both of these issues will be addressed
below.
PRELIMINARY INJUNCTION STANDARD

In order to obtain a preliminary injunction a plaintiff must show: (1) a substantial likelihood
of success on the merits, (2) a substantial threat that plaintiff will suffer irreparable injury if the
injunction is denied, (3) that the threatened injury outweighs any damage that the injunction might
cause defendants, and (4) that the injunction will not disserve the public interest.” Sugar Busters
LLCv. Brennan, 177 F.3d 258, 265 (5" Cir. 1999) (citing Hoover v. Morales, 164 F.3d 221, 224 (5%
| Cir.l 1998)). As discussed in the Court’s previous order, the primary dispute in the present case is
whether or not the Physicians have a substantial likelihood of success on the merits. Women 's Med.
Ctr., 159 F. Supp. 2d at 467-68.

ANALYSIS

I. Vagueness

A statute will be unconstitutionally vague if “men of common intelligence must necessarily
guess at its meaning and differ as to its application.” Smith v. Gougen, 415 U.S. 566, 572 n.8 (1974)
(quoting Connally v. Gen. Constr. Co., 269 U.S. 385, 391 (1926)). A vague law raises the specter
of arbitrary and discriminatory enforcement because of the unfettered discretion it grants government
officials. /d. at 573. The Court held, and the Fifth Circuit agreed, that the regulations at issue in this
case were unconstitutionally vague because their application was dependent upon the subjective
expectations of patients seeking an abortion. As neither doctors nor state inspectors can determine

the treatment expectations of every woman seeking an abortion, and because those expectations



might differ significantly between individual patients, the regulations would necessarily be prone to
arbitrary and discriminatory enforcement. Women'’s Med. Ctr., 248 F.3d at 421-22; Women’s Med.
Ctr., 159 F. Supp. 2d at 466-67.

However, after the Fifth Circuit upheld the Court’s decision that the abortion facility
licensing regulations were vague, the TDH amended the regulations in an attempt to cure the
regulations’ constitutional defects. To this end, the requirement that abortion providers enhance their
patients’ dignity and self-esteem was eliminated. The subjective definition of “quality” was also
deleted. In fact, the TDH appears to have engaged in an all out war on the word “quality” in the
licenéing regulations in an effort to eradicate the last vestiges of constitutional ambiguity from the

regulations. This zealous editorial crusade appears to have been successful as the word “quality”

now appears in the regulations only as part of the terms “quality assurance” and “quality'

improvement.” “Quality assurance” is defined as “[a]n ongoing, objective, and systematic process
- of monitoring, evaluating, and improving the appropriateness, [sic] and effectiveness of care.” 25
TeX. ADMIN. CoDE § 139.2(41) (2002). “Quality improvement” is defined as “[a]n organized,
structured process‘ that selgctively identifies improvement projects to achieve improvements in
products and services.” Id. § 139.2(42). These definitions are based on objective criteria and were
not found to be vague by .either this Court or the Fifth Circuit in the earlier preliminary injunction
decision.

The precise manner in which an abortion facility’s quality assurance program should operate
is set out in detail in § 139.8. In this section the term “quality” has generally been replaced by the
phrase “patient care and services issues.” There is, however, one provision in this section which is

still arguably vague. Section 139.8(f)(2)(A) provides that, “[d]epartment surveyors shall verify that:
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the facility has a [Quality Assurance] committee which addresses concemns.” Prior to the 2001
amendments, the regulations required licensed facilities to have a Quality Assurance committee
“which addresses quality concerns.” 25 TEX. ADMIN. CODE § 139.8(£)(2) (1998) (emphasis added).
However, § 139.8(d)(1)-(7) set out in detail the issues which must be addressed by the Quality
Assurance committee. Therefore, although § 139.82(f)(2)(A) is by no means a model of grammatical
clarity, the unspecified nature of the “concerns” mentioned in that provision is unlikely to result in
confusion or arbitrary enforcement.

The new regulations are based on objectively measurable factors and are sufficiently precise
to déscr@be what steps must be taken by abortion providers to avoid violating the licensing
| regglations and to properly constrain the discretion of state inspectoré enforcing those regulations.
Because the regulations as amended are not unconstitutionally vague, there is no need for the Court
to address the Physicians’ severability arguments.

II. Eqnal Protection
A. The Proper Standard of Review

Applying Casey’s undue burden standard, the Court previously held that the Texas abort{on
licensing regulations do not unconstitutionally impinge on the Due Process rights of Texas women
to seek an abortion. After remand the Physicians amended their complaint to assert the Equal
Protection rights of their patients and they now argue that a different standard, strict scrutiny, should
apply to these claims. The Physicians argue that:

[R]egarding a woman’s actual decision to seek an abortion, states are permitted to

legislate in a way that does not unduly burden the right to end a pregnancy.

Nevertheless, when abortion is targeted as a fundamental right in matters not related

to a woman’s' substantive due process right to choose abortion, the standard of
scrutiny remains unchanged and independent of Casey.
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Pls.’ Opp'n to Defs.’ Mot. to Modify Inj. and Reply in Supp. of Pls.” Mot. to Modify Inj. at 6 n.6
(emphasis in original) (citations omitted). The crux of the Physicians’ argument seems to be that,
even after Casey, abortion legislation that affects only a woman’s decision-making process is subject
to undue burden analysis, but other types of legislation regulating abortion, for example, laws that
affect the actual availability of abortion, are still subject to strict scrutiny analysis.
In support of this argument, the Physicians cite only a single post-Casey decision, Stenberg
v. Carhart, 530 U.S. 914, (2000). However, not only does Stenberg not support the Physicians’
position, it actually suggests a contrary result. In Stenberg the Court held a Nebraska law outlawing
“parﬁal birth abortions” unconstitutional. The Nebraska law at issue in Stenberg made it a felony
to ““deliberately and intentionally deliver[] into the vagina a living unb;)m child, or a substantial
po_nion thereof, for the purpose of performing a procedure that the person performing such procedure
knows will kill the unborn child and does kill the child.”” Id. at 922 (quoting NEB. REV. STAT. ANN.
‘ § 28-326(9) (1999)). This statute covered procedures known as “dilation and evacuation” (“D&E”)
and “dilation and extraction” (“D&X"). In a D&E the cervix is dilated and the body of the fetus is
dismembered by the traction of the instruments used to remove the fetus and the counter-traction of
the internal os of the cervix. Id. at 925. In a D&X the body of the fetus is drawn through the cervix
before the skull of the fetus is collapsed and the body removed. Id. at 927. Although technically
distinct this procedure can also be referred to as an intact D&E. Id. at 927-28. D&X and intact D&E
are the safest methods of performing a second trimester abortion in some circumstances. Id. at 934-
36. In reaching the conclusion that the Nebraska partial birth abortion law was unconstitutional the
Supreme Court relied on “two independent reasons.” Id. at 930. First, the Court held that “a statute

that altogether forbids D&X creates a significant health risk” and “consequently must contain a
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health exception” under Casey. Id. at 938. It is true, as the Physicians submit, that this section of
the opinion did not rely on the undue burden test. However, the Court also found that because the
law outlawed not only the D&X procedure, but also the more common D&E procedure, which is the
most common procedure for second trimester, previability abortions, id. at 924, it placed a
“‘substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus.”™ Id. at 938
(quoting Casey, 505 U.S. at 877). The Nebraska law at issue in Stenberg outlawed a particular
method of abortion, it did not merely seek to influence or constrain a woman’s decision whether or
not to have an abortion as the notification, waiting period, and informed consent provisions of the
PennSyl\(anja statute involved in Casey did.

Both the joint opinion in Casey and other Supreme Court cases also undercut the Physicians’
argument. In Carey v. Population Services International, 431 U.S. 678 (1977), the Court held that,
“the same test must be applied to state regulations that burden an individual’s right to decide to
' prevent conception or terminate pregnancy by substantially limiting access to the means of
effectuating that decision as is applied to state statutes that prohibit the decision entirely.” Id. at 688.
The Casey joint opinion is replete with references to a woman’s right to decide to terminate her
pregnancy. See, e.g., Casey, 505 U.S. at 875-76. However, in the end the Casey joint opinion held
that a state regulation that has “the purpose or effect of placirig a substantial obstacle in the path of
a woman seeking an abortion of a nonviable fetus” is unconstitutional. Id. at 877. Even if the
distinction between regulations that affect the decision-making process and other abortion

regulations advocated by the Physicians was to be found in the Casey joint opinion, Casey itself

4 Stenberg was a 5-4 decision. Had the Nebraska law in Stenberg contained a health exception and been
limited to the D&X procedure, it would have passed constitutional muster. Id. at 950 (O’Connor, J., concuring).
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seems to have rejected such a distinction in the context of the present case: “Unnecessary health
regulations that have the purpose or effect of presenting a substantial obstacle to a woman seeking
an abortion impose an undue burden on the right.” Id. at 878. No other standard for evaluating
health regulations is even hinted at in Casey. Ultimately, the Physicians seem to forget that the right
established in Roe and reaffirmed in Casey is itself only decisional in nature. The right to seek an
abortion is grounded in the right to decide whether to bear or beget children. Carey, 431 U.S. at 688-
89; Whalen v. Roe, 429 U.S. 589, 599-600 & n.26 (1977). There is no affirmative right or
entitlement to abortion. Maher v. Roe, 432 U.S. 464, 473-74 (1977). Women simply have the right
to choose to have a previability abortion and to effectuate that choice without unnecessary
intqrference from the state. Carey rejects the notion that these two rights are evaluated under
different standards.

This conclusion also finds support in cases from other Circuits. In Greenville Women's
" Clinicv. Bryant, 222 F.3d 157 (4™ Cir. 2000), a case closely analogous to the present lawsuit, the
Fourth Circuit upheld a similarly comprehensive South Carolina regulatory scheme. The Greenville
court held that the regulations did not impose an undue burden on a woman’s right to seek an
abortion and expressly declined to ’address the plaintiffs’ Equal Protection arguments. /d. at 173.
The Greenville decision strongly implies that whether an abortion regulation is evaluated under the
Due Process or Equal Protection rubric, the outcome and standard for adjudication will not be
affected.

The Physicians also place significant emphasis on decisions that describe abortion as a
“fundamental right.” See, e.g., Washington v. Glucksberg, 521 U.S. 702, 720 (1997); City of Akron

v. Akron Ctr. for Reproductive Health, 462 U.S. 416, 420 n.1 (1983) (“[ T]he Court repeatedly and
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consistently has accepted and applied the basic principle that a woman has a fundamental right to
make the highly personal choice whether or not to terminate her pregnancy.””) and cases cited therein.
There is no doubt that the liberties from which the right to abortion is derived, the right to decide
whether to bear or beget children and the right to bodily integrity, are among the most basic of
constitutional and human rights. See Casey, 505 U.S. at 851, 859. The Physicians also argue,
correctly, that laws that burden fundamental rights are subject to strict scrutiny analysis. See e.g.,
Rublee v. Fleming, 160 F.3d 213, 217 (5 Cir. 1998). The Physicians conclude from this that laws
that restrict abortion must pass the demanding strict scrutiny test.

As previously discussed, this argument appears to be contrary to the decision in Stenberg.
| In a.ddition, while the Physicians’ argument may be valid as a general, or perhaps nearly universal,
proposition, “Abortion is a unique act,” which has generated an equally unique body of law. Casey,
505 U.S. at 852. There are few situations in which some of the most basic values are placed in such
 stark conflict. The right to control one’s own body is a right without which all other liberties would
be merely empty phantoms. However, without a belief in the basic sanctity and value of individual
human life, all discussion of personal autonomy would seem equally hollow. Moreover, “those
trained in the respective disciplines of medicine, philosophy, and theology [have been] unable to
arrive at any consensus” on the difficult issues of when life begins and how the rights of the fetus
should be balanced against the rights of the mother. Roe v. Wade, 410 U.S. 113, 159 (1973); see
also, e.g., Mary Anne Warren, On the Moral and Legal Status of Abortion, 57 THE MONIST No. 1,
January 1973 (arguing that a fetus never has enough of the intellectual traits associated with
personhood to override a woman’s right to terminate an unwanted pregnancy); Judith Jarvis

Thomson, A Defense of Abortion, 1 PHIL. & PUB. AFF. No. 1, at 47-66, 1971 (arguing that even if
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the fetus is a person, 2 woman has a right to terminate her pregnancy because of the fetus’s
imposition on her body); John T. Noonan, Jr., An Almost Absolute Value in History, in THE
MORALITY OF ABORTION: LEGAL AND HISTORICAL PERSPECTIVES 51-59 (John T. Noonan, Jr. ed.,
1970) (arguing that conception is the most rational place for the line demarcating “the decisive
moment of humanization™ and therefore “abortion violates the rational humanist tenet of equality
of human lives”). With such uncertainty as to the proper balance to strike between the essential
moral values at issue in the abortion controversy, there would seem to be good reason to allow
legislators more freedom in striking that balance than they are allowed when placing restrictions on
other fundamental rights.

Although the decision in Casey was based on stare decisis, Casey still marked a significant
Jdeparture from Roe and its progeny. The joint opinion of Justices O’Connor, Kennedy, and Souter
rejected Roe’s strict scrutiny standard’ stating that: “Regulations designed to foster the health of a
woman seeking an abortion are valid if they do not constitute.an undue burden.” Casey, 505 U.S.
at 878. As discussed previously, in Stenberg a majority of the Court applied the undue burden test
to abortion laws without restricting it to regulations which only affect a woman’s decision-making
process. The Physicians’ argument that Casey applies only to laws that affect the decision-making
process is both unpersuasive and unsupported. In effect, the physicians ask this Court to effectively

eviscerate Casey and return a substantial part of abortion law to its status under Roe. It is not the

5 There appears to be some doubt as to the exact standard of review for abortion regulations that was
articulated in Roe. In the Casey joint opinion Justice OConnor described the Supreme Court’s early post-Roe
abortion decisions as applying an undue burden test. Casey, 505 U.S. at 874 (citing Maher v. Roe, 432 U.S. 464
(1977)). Justice O’Connor also noted that “in the original Roe opinion the Court was not recognizing an absolute
right,” id. at 875, and that it was “an overstatement” in subsequent decisions to describe the right identified in Roe
“as a right to decide whether to have an abortion ‘without interference from the State.’” Jd. (quoting Planned
Parenthood of Cent. Mo. v. Danforth, 482 U.S. 52, 61 (1976)). On this view, Casey merely reaffirms the standard of
review originally set forth in Roe.
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place of this Court to perform a judicial end-run around the Casey decision, no matter how much the
Physicians may desire that result.

B. Sex Discrimination

The Physicians also argue that the Texas abortion licensing regulations are invalid because
they unconstitutionally discriminate on the basis of sex. Essentially, the Physicians argue that laws

that burden abortion affect only women, because only women can have or need abortions, and thus

laws related to abortion necessarily have a disparate impact on women. Laws that discriminate on -

the basis of sex must pass heightened scrutiny analysis, United States v. Virginia, 518 U.S. 515, 533
(1996), and under this standard the Texas abortion facility licensing regulations are unconstitutional.
This argument is without merit and was explicitly rejected by the Supreme Court in Bray v.
Alexandria Women's Health Clinic, 506 U.S. 263 (1993):

Respondents’ case comes down, then, to the proposition . . . that since voluntary
abortion is an activity engaged in only by women, to disfavor it is ipse facto to
discriminate invidiously against women as a class. Our cases do not support that
proposition. . . . [T]wo of our cases deal specifically with the disfavoring of abortion,
and establish conclusively that it is not ipso facto sex discrimination. In Maher v.
Roe, 432 U.S. 464 (1977), and Harris v. McRae, 448 U.S. 297 (1980), we held that
the constitutional test applicable to government abortion-funding restrictions is not
the heightened-scrutiny standard that our cases demand for sex-based discrimination
but the ordinary rationality standard.

Id. at 271-73 (some citations omitted). The Court’s decision in Bray was simply an extension of its
decision in Geduldig v. Aiello, 417 U.S. 484 (1974):

While it is true that only women can become pregnant it does not follow that every
legislative classification concemning pregnancy is a sex-based classification . . . .
Absent a showing that distinctions based on pregnancy are mere pretexts designed
to effect an invidious discrimination against the members of one sex or the other,
lawmakers are constitutionally free to include or exclude pregnancy from the
coverage of legislation . . . on any reasonable basis . . . .
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Id. at 496 n.20; see also Kazimer v. Widman, 225 F.3d 519, 527 (5® Cir. 2000) (“[D]iscrimination
on the basis of pregnancy . . . is not the same thing as . . . discrimination on the basis of sex. The
Supreme Court has held that discrimination on the basis of pregnancy does not violate the Equal
Protection Clause.” (emphasis in original)). Asnoted in the Court’s previous order, not only is there
no evidence that the State was attempting to discriminate against women, there is no evidence that
the State even intended to restrict women’s access to abortion.

Even if the Court were to ignore the clear holding of the Supreme Court in Bray and
Geduldig, the Physicians’ argument would not affect the outcome of this case. Classifications based
on sex are subject only to heightened scrutiny analysis. Virginia, 518 U.S. at 533 (1996). It does
| Dot appear that the heightened scrutiny standard reserved for classifications based on sex is any more
Jdemanding than Casey’s undue burden test. Compare id. at 524 (“[A] party seeking to uphold
government action based on sex must establish an ‘exceedingly persuasive justification’ for the
classification.” (quoting Miss. Univ. for Women v. Hogan, 458 U.S. 718, 724 (1982)) with Casey,
505 U.S. at 876 (noting that the state has a “substantial interest” in protecting the potential life of the
unborn fetus). Therefore, applying heightened scrutiny to the regulations at issue here would not
result in a different outcome.

CONCLUSION .

The 2001 amendments to the Texas abortion facility licensing regulations cured the
unconstitutional vagueness of those regulations. The standard for reviewing laws that restrict a
woman’s right to seek and obtain a previability abortion is the undue burden standard articulated by
the Supreme Court in Casey. Finally, the licensing requirement does not constitute sex

discrimination. The Court has already held in its December 29, 1999 order that the challenged
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regulations do not place an undue burden on a woman’s right to seek an abortion. The Physicians
have offered no reason for the Court to reconsider that decision or for the Court to modify its
preliminary injunction.

For the foregoing reasons, the Physicians’ Motion for Modification of Preliminary Injunction
is DENIED and the State’s Motion to Modify Preliminary Injunction is GRANTED. Moreover,
because the only constitutionally objectionable portion of the Texas regulations have now been
amended to cure the constitutional defects, there does not appear to be any reason to keep the
preliminary injunction in force. Of course, if the State were to reinstate the vague portions of the
regulétox:y scheme, the Physicians are always free to seek a new preliminary injunction. Therefore,
| the preliminary injunction imposed on the State by the Court on December 29, 1999 is dissolved
_Pending final resolution of this case.

It is so ORDERED.

Signed this ﬁ_ day of March, 2002.

D '

JOHN D. RAINEY
ED STATES DISTRICT JUDG
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