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Preliminary Statement

Plaintiffs’ speculative assertions that state employees might violate patient or
physician privacy rights are inadequate to successfully challenge the Regulatory Act onits
face. Not only can plaintiffs point to nothing more than the possibility of disclosure of
patient information, their claim is in direct contradiction to DHS’s mandate, practice and
experience safeguarding confidential medical information. Effective institutional safeguards
apply to all medical information obtained by DHS from regulated entities, including
abortion clinics. On a daily basis, DHS controls, accesses and maintains confidential
information in connection with its role to protect and preserve public health, safety and
welfare. Because of the extent to which DHS handles confidential patient medical
information, DHS has in place numerous safeguards to protect that information and the
privacy interests of patients. The Arizona Legislature has mandated confidentiality or has
required DHS to develop and implement procedures for ensuring confidentiality in no less
than 45 different statutes. Moreover, DHS currently complies with no less than 54 rules
mandating confidentiality on its employees, its contractors and the licensed entities.

Nor does the Regulatory Act give DHS unfettered access to abortion clinic records.
Indeed, DHS can only review medical records at abortion clinics in two circumstances: (1)
when DHS needs to review a random sampling of the records during an initial or relicensure
survey to verify compliance with record keeping requirements; and (2) when DHS needs to
review medical records during a complaint investigation in order to substantiate whether a
violation of the Regulatory Act has occurred. When DHS obtains records under these two
limited circumstances, those records will be provided the same level of protection as all
other confidential material in DHS’s possession. Thus, plaintiffs’ allegations regarding

uncontrolled and unregulated access to their patients’ medical records are simply meritless.



Background

DHS Regulation of Health Care Institutions

The Regulatory Act requires abortion clinics to meet the same licensure requirements
as are required of all other licensed health care institutions in Arizona. A.R.S. § 36-449.02.
The State’s general licensing requirements authorize DHS to (1) create a license application
process, A.R.S. § 36-422; (2) inspect the premises for compliance with licensing
requirements, A.R.S. §§ 36-424, 36-425; (3) investigate the qualifications of an applicant,
AR.S. §§ 36-424, 36-425; (4) enforce applicable statutes and regulations, A.R.S. §§ 36-425,
36-427 through -431.01; and (5) access all books, records and information reasonably
necessary to insure regulatory compliance, A.R.S. § 36-406(1)(C) & 2)(A).
Abortion Clinic Record Requirements

Pursuant to the Regulatory Act, abortion clinics are required to maintain and keep
confidential patients’ medical records. The information required to be documented in a
patient’s file is limited and comparable to the information that any medical file—whether
created in connection with an abortion or with any other medical procedure~should contain.
Thus, abortion clinic’s must maintain the patient's name, address, and date of birth; the
designated patient representative, if applicable; the name and telephone number of an
individual to contact in an emergency; the patient's medical history; the patient's physical
examination; laboratory and ultrasound test results, if applicable; the estimated gestational
age of the fetus; consent forms signed by the patient or the patient's representative; a record
of all orders issued by a physician, physician assistant or nurse practitioner; a record of all
medical, nursing, and health-related services provided to the patient; and information
regarding medication given to the patient. A.A.C. R9-10-1511.
DHS Access To Abortion Clinic Medical Records

Abortion clinic patient records are only available to DHS under limited

circumstances.  See A.A.C. R9-10-1511(A)2) & (3) (patient medical records are
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confidential and may only be released to DHS or an authorized abortion clinic employee).
After receiving an application for a license or re-licensure, DHS must conduct an
investigation to ensure the facility is in substantial compliance with the Regulatory Act
before issuing the license. A.R.S. §§ 36-424(B), 36-425(A). This inspection may require
the random review of some patient records to insure compliance with the record keeping
requirements. Also, afterreceiving acomplaint, DHS may have to conduct an investigation,
and as part of that investigation, DHS may have to review some patients’ records to
determine if a violation has occurred. A.R.S. § 36-424(D); A.A.C. R9-10-1503(B)(4).

In addition, A.R.S. § 36-2301.02 requires that any physician performing an abortion
after twelve week’s gestation send a copy of an ultrasound print of the fetus to a DHS
contractor for review. Although the plaintiffs contend that such ultrasound prints might
contain patient names or other identifying information, DHS has indicated that it will use
an anonymous coding system that eliminates patient and abortion provider names and other
identifying information from prints or reports provided to the DHS contractor.
[Informational Privacy DSOF at I 8] Moreover, A.R.S. § 36-2301.02(G) mandates that
information contained on or accumulated from ultrasound prints is confidential and “shall
not be released” by DHS or its contractor.

Argument

| ELAINTIFFS’ SPECULATIVE CLAIMS HAVE BEEN REJECTED BY NUMEROUS OTHER
OURTS.

In Ohio v. Akron Center for Reproductive Health, 497 U.S. 502 (1990), the U.S.
Supreme Court rejected the plaintiffs’ claim that an abortion statute was unconstitutional
because it might allow state employees to improperly obtain and disseminate patient medical
information. The Court stated, “[W]e refuse to base a decision on the facial validity of a
statute on the mere possibility of unauthorized, illegal disclosure [of patient information] by

state employees.” Id. at513. The Court based its decision, in part, on the law’s requirement
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that patients and physicians provide identifying information for administrative purposes
only, and not for public disclosure. Id.

Similarly, in Planned Parenthood of Central Missouri v. Danforth, 428 U.S. 52
(1976), the Supreme Court upheld a statutory requirement that medical facilities and
physicians performing abortions maintain records of relevant maternal health and life data
and make that information available to local, state or national public health officers.
Notwithstanding the informational privacy concerns inherent in such a requirement, the
Court upheld the regulations because they provided a reasonable means of protecting
maternal health. Id. at 80. Specifically, the Court held that the record keeping and reporting
requirements were reasonably directed to the preservation of maternal health and properly
respected patients’ confidentiality and privacy interests. Id.

In the most recently reported case examining a state’s regulatory scheme governing
abortion clinics, the Fourth Circuit Court of Appeals held that South Carolina’s regulatory
scheme was constitutional. Greenville Women’s Clinic v. Bryant, 222 F.3d 157 (4" Cir.
2000), cert. denied, 121 S.Ct. 1188 (2001). In addressing the informational privacy claims
made by the plaintiffs in that case, the court concluded that allowing government officials
who inspected abortion clinics to review and copy necessary documents, including patient
medical records, helped ensure compliance with the valid and legitimate state interests in
healthcare standards. Id. at 171-72. Relying on Danforth, the court held that the inspection
and copying requirements did not have a legally significant impact or consequence on the
abortion decision or on the physician-patient relationship, especially in view of the
confidentiality requirements built into the regulatory scheme to protect a patient’s privacy.
Greenville Women’s Clinic, 222 F.3d at 171. Similarly, specific confidentiality protections

are incorporated into the Regulatory Act.



II. THE REGULATORY. ACT DOES NOT VIOLATE THE INFORMATIONAL PRIVACY
INTERESTS OF PLAINTIFFS OR PLAINTIFFS’ PATIENTS.

Courts have recognized that individuals have a constitutionally-protected privacy
interest “in avoiding disclosure of personal matters,” including medical information. Doe
v. Attorney Gen., 941 F.2d 780, 795 (9th Cir. 1991); see also In re Crawford, 194 F.3d 954,
958 (9th Cir. 1999) (““Informational privacy’ refers to the individual interest in avoiding
disclosure of personal matters.”); Norman-Bloodsaw v. Lawrence Berkeley Lab., 135 F.3d
1260, 1269 (9th Cir. 1998) (informational privacy includes interest in maintaining the
confidentiality of medical information). However, such interests are not without limits.
Instead, informational privacy is a conditional right, which is subject to limitations when a
proper governmental interest exists. In re Crawford, 194 F.3d at 959.

In determining whether an individual’s privacy right must yield to the government’s
interest in obtaining certain information, courts perform a balancing test. Doe, 941 F.2d at
796. Factors that courts consider when performing that test include 1) the type of
information requested, 2) the potential for harm in any subsequent non-consensual
disclosure, 3) the adequacy of safeguards to prevent unauthorized disclosure, 4) the degree
of need for access, and 5) whether there is an express statutory mandate, articulated public
policy, or other recognizable public interest militating toward access. In re Crawford, 194
F.3d at 959. Thus, the government may obtain private information if it can show that its use
of the information would advance a legitimate state interest and that its actions are narrowly
tailored to meet that legitimate interest. Doe, 941 F.2d at 796.

As in the Danforth and Greenville cases, in this case, the pertinent factors clearly
weigh in favor of the limited release of medical information permitted by the Regulatory
Act. The strong societal interest in protecting maternal health outweighs the individual
privacy interests affected by the Regulatory Act, and the confidentiality safeguards built in

to DHS’s review of all medical records it obtains as the result of its oversight of medical



facilities, including abortion clinics, provide patients with adequate protection. As the
Supreme Court has determined on many occasions when faced with this issue, states
necessarily require access to certain medical information to advance their legitimate
interests. See Danforth, 428 U.S. at 79 (recognizing that maintenance of and access to
records may be helpful in developing information pertinent to the preservation of maternal
health); Whalen v. Roe, 429 U.S. 589, 600 (1977) (requiring disclosure of medical
information to the State does not antomaticallv amount to an impermissible invasion of
-privacy); Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833, 899
(1992) (“the collection of information with respect to actual patients is a vital element of
medical research, and so it cannot be said that the requirements serve no useful purpose
other than to make abortions more difficult”); Planned Parenthood v. Ashcroft, 462 U.S.
476,487 (1983) (“on its face and in effect, [the reporting requirement] is reasonably related

to generally accepted medical standards and ‘further[s] important health-related State

2

concerns ).

A. The Regulatory Act Limits the Type of Information DHS May Review
and the Circumstances In Which DHS May Review It.

The Regulatory Act allows DHS access to patient records only for the purpose of
ensuring compliance with the licensure standards established by the Regulatory Act. Thus,
DHS reviews (and potentially copies) patient records only in one of two situations:

. as part of a complaint investigation, or

. as part of a sampling of records during a licensing survey.

AR.S. §§ 36-424(B), 36-424(D), 36-425(A); A.A.C. R9-10-1503(B)(4).

Moreover, the information required to be maintained by abortion clinics is very
limited in nature: generally, the results of a physical exam, the patient’s medical history, any
required lab tests or. ultrasound results and a patient’s medication information. A.A.C. R9-

10-1511. Thus, the type of information that DHS may obtain under the Regulatory Act is
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more limited than the information allowed by other regulatory schemes that have passed
constitutional scrutiny. See, e.g., Danforth, 428 U.S. 52 (upholding Missouri regulations
that required the maintenance and review of all abortion activities on forms provided by the
State); Whalen, 429 U.S. 589 (upholding statutes that required that the state be provided

with a copy of every prescription for Schedule IT drugs written).

B. DHS Has Adopted and Follows Safeguards that Are Intended to Prevent
Unauthorized Disclosure.

1. The Regulatory Act and other statutes governing DHS restrict the
disclosure of patient information.

The Regulatory Act and other statutes governing DHS’s licensing of medical
facilities severely restrict the manner and circumstances in which patient information may
be disclosed by DHS or its contractor. A.R.S. § 36-449.03(]) states that DHS “shall not
release personally identifiable patient or physician information” related to abortion clinics
or their patients. See also A.A.C.R9-10-1511(C) (same). Similarly, A.R.S. § 36-404(A)(2)
limits the disclosure of information and records received and kept by DHS, making
“[platient records, including clinical records, medical reports, laboratory statements and
reports, any file, film, record or report or oral statement relating to diagnostic findings and
treatment of patients, or any information from which a patient or a patient’s family might be
identified” unavailable to the public. See also A.A.C. R-9-1-311, et. seq. In addition,
DHS’s ultrasound review contractor will not have access to patient names or other
identifying information because DHS has indicated that it will use an anonymous coding
system on prints or reports provided to the contractor. [Informational Privacy DSOF at 8]

DHS and its contractor may only release specific, identifiable patient information
when required to pursuant to a court order or when necessary and pertinent to an
investigation. A.R.S. § 36-404(B). In those situations, “[t]he recipient shall maintain
patient and source name confidentiality.” Id. Moreover, to the extent that DHS uses any

patient information it obtains from the required ultrasound prints and reports for statistical
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abortion clinics’—and other medical facilities’ that are subject to licensing—compliance with
the law. If the facilities were to redact patient identifiable information, the inspection
process and the investigation process, both key components in ensuring compliance with
healthcare standards, would be significantly hindered, because DHS needs identifying
information to track records and to review quality assurance activities and peer review
activities. [Id. at 5] And, if DHS was required to obtain patient consent prior to looking
at specific charts, that consent could be withheld or, at a minimum, significantly delay and
seriously impede an investigation into unsafe practices. [Id.] Additionally, requesting
consent to review files could allow the provider to discover which patient had filed a
complaint, information that DHS also must keep confidential. A.R.S. § 36-404(A)(3); see
also Blair dep. at 45.

Thus, access to patient records enables the State to collect information pertinent to
the preservation of maternal health and to control threats to public health—interests courts
have consistently recognized as valid for purposes of limited disclosure of medical
information. See, e.g., Danforth, 428 U.S. 52; Whalen, 429 U.S. 589; Casey, 505 U.S. 833;
Doe, 941 F.2d 780; Greenville, 222 F.3d 157. As the Third Circuit Court of Appeals stated,
“[glenerally, the reporting requirements which have been upheld have been those in which
the government has -advanced a need to acquire the information to develop treatment
programs or control threats to public health.” United States v. Westinghouse, 638 F.2d 570,
578 (3™ Cir. 1980).

D.  The State’s Articulated Public Policy Militates Toward Access.

In response to the tragic death of Lou Anne Herron and other abortion-related deaths
and injuries, the Arizona Legislature adopted a strong, articulated public policy to protect
maternal health and the health of women seeking abortion. [Informational Privacy DSOF
at 9 6-7] Central to that policy is making abortions as safe as possible by creating a

licensing scheme that sets minimum standards for abortion clinics. Monitoring abortion
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procedures and having access to patient records helps ensure maternal health and safety.

The strong societal interest in protecting maternal health outweighs the individual

privacy interests affected by the Regulatory Act. Moreover, the confidentiality safeguards

give patients constitutionally adequate protection against public dissemination of private

medical information.

Q

Conclusion

This court should grant the defendants’ joint motion for partial summary judgment

and dismiss plaintiffs’ informational privacy claim (Count IIT) with prejudice.

April 30, 2001.
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Pursuant to Rule 1.10(7)(1), Local Rules of the District of Arizona, the defendants
rely on the following facts in support of their joint motion for partial summary judgment on
plaintiffs’ informational privacy claim (Count III):

1. DHS trains its staff about the necessity of patient confidentiality and how to
maintain that confidentiality. [Blair dep. at 39; Phillips dep. at 59-61]

2. When DHS employeés_ remove records from a medical facility for review in
their offices, those records are not kept in public files, are not available for public inspection,
and are only available to those employees of the Office of Medical Facilities Licensure who
need access. [Blair dep. at 53-55]

3. At the conclusion of an investigation, DHS destroys all records collected in
connection with the investigation. [Blair dep. at 53]

4. DHS has never had a problem safeguarding patient confidentiality. [Phillips
dep. at 59-61] indeed, in spite of the fact that many of them were subject to DHS licensing
and regulation prior to the adoption of the Regulatory Act, no Arizona abortion provider,
plaintiff or plaintiffs’ expert was aware of any instance in which DHS had breached patient
confidentiality or released patient information. [Howard dep. (Planned Parenthood of
Central and Northern Arizona) at 64; Yrun dep. (Planned Parenthood of Southern Arizona)
at 55-57; Bettigole dep. (non-plaintiff abortion provider) at 13; Taffett dep. (plaintiffs’
expert) at 67-68; Richardson dep. at 86-91; Raphael dep. at 38; Tamis dep. at 113, 118]

5. If health care facilities, including abortion clinics, were to redact patient
identifiable information, the inspection process and the investigation process, both key
components in ensuring compliance with healthcare standards, would be significantly
hindered, because DHS needs identifying information to track records and to review quality
assurance activities and peer review activities. [Blair dep. at 55-56] If DHS were required
to obtain patient consent prior to looking at specific charts, that consent could be withheld
or, at a minimum, significantly delay and seriously impede an investigation into unsafe

practices. [Id. at 45-46]



6. Lou Anne Herron died on April 17, 1998 in the A-Z Women’s Center, a
Phoenix abortion clinic, as the result of a lacerated uterus, an injury that occurred during an
abortion. [EJA00000177-293 (Phoenix Police Department Report, dated July 15, 1998)]
Although Ms. Herron’s injury might not have resulted in death under different
circumstances, the A-Z Women’s Center was understaffed, and the staff that was on the
premises during the abortion were improperly trained. [Grimes dep. at 91-97,
EJA00005670-5879 (testimony of Dr. John I. Biskind in State v. Biskind, No. CR 99-00198
(Ariz. Superior Ct.), dated February 13, 2001)] Ms. Herron’s care at the A-Z Women’s
Center was well beneath the standard of care for abortions and was “absolutely preventable.”
[Grimes dep. at 94, 96, 99] |

7. This death and two other abortion-related incidents—the 1995 abortion death
of a twenty-six year old woman who bled to death when her uterus was lacerated during an
abortion and the 1998 birth of “Baby Phoenix” following an attempted abortion at 37 weeks
gestation—were the impetus for the Arizona Legislature’s decision to study and eventually
regulate abortion clinics. [Bettigole dep. at 87; Davis dep. at 35, 62; EJA00000152-176
(1/18/96 interview transcript of Dr. John I. Biskind before the Arizona Board of Medical
Examiners); EJA00000100 (Near-Abortion Spurs Investigation of Valley Physician, ARIZ.
TRIB., July 11, 1998); Arizona State Senate Final Revised Fact Sheet, H.B. 2706, 44™ Leg.,
1% Reg. Sess. at 1 (Ariz. 1999) (“Events in 1998 at a Phoenix abortion clinic raised several
questions about the responsibility of state agencies to ensure the public health and safety
regarding abortion and other outpatient medical procedures.”); Arizona House of
Representatives Bill Summary, H.B. 2706, 44™ Leg., 1* Reg. Sess. at 1 (Ariz. 1999)
(“Events at a Phoenix abortion center raised questions as to how state agencies protect the
public pertaining to abortion and various types of outpatient medical procedures.”)]

8. DHS has indicated that it will use an anonymous coding system that eliminates



patient and abortion provider names and other identifying information from prints or reports

provided to the DHS contractor. [Ex. 8 to Conditt dep. (3/5/01 letter from Vicki Conditt to

Kevin Ray)]
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Excerpts from Deposition of Joel Bettigole, M.D.
October 13, 2000

Bettigole, Joel

Q. Are you aware of DHS’s policy with
regard to confidentiality of patient records?

A No.

Q. Are you aware at all fo what they do

with information that tehy might take from patient

records?
A. No.
Q. Are you aware of any incidents, can you

recall, where DHS has ever breached a patient’s

confidentiality?

A. No.

Bettigole, Joel

Q. Doctor, can you tell me what you know
about the case involving Louann Herron or
Dr. Biskind?

A, Well, you know, obviously, I read the
papers like everybody else did, and I knew the
facility very well because I worked there years ago.
And I knew Dr. Biskind - you know, casually I met
him a couple of times.

And I knew the owner of the clinic very
well. And I knew how the clinic was run. And I knew
them, and I knew that they had one death previous to
that, couple years before. And I was very saddened
and very shocked at the death of Louann Herron, as

well as the 37-week fetus, which they attempted to
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deliver, but I was not suprised.

Q. Why weren’t you surprised?

A. Because I know the doctor involved was
and impaired physician, and I know the guy who owned
the clinic didn’t use high-quality personnel, and
like -- you know, it happened to be an abortion
clinic, but it could have been a plastic surgeon
doing liposuction and doing the same thing could
happen. It’s just that -- as an aside, I mean, these
whole regs, that cause these regs, that caused the

legislature to do something.






Excerpts from Deposition of Virginia Marie Blair
October 17, 2000

[32:02 - 32:24] Blair, Virginia
2 Q. And so these surveyors go out. What do they
3 do when they get to the facility?
4 A The process is to go to the administrator.
5 Introduce ourselves. These are unannounced surveys,
6 with the exception of the initial licensing surveys.
7 Explain that the surveyor is there to conduct a
8 relicensure inspection or a complaint investigation, as
9 the case may be.
10 They do a tour of the facility. They review
11 policies and procedures. Medical records. Personnel
12 records. Interview staff. Patients. Patients'
13 families, if that's possible. If there are deficiencies
14 found, they write up a report on a specified form.
15 That's sent to the facility. The facility responds to
16 that.
17 Q. If there aren't deficiencies, is anything
18 written up?
19 A. I'm sorry?
20 Q. If there are no deficiencies found, is
21 anything written up?
22 A. They are sent the same form, and it says
23 there were no deficiencies found at the time of the
24 survey conducted on whatever the date was.
[39:13 - 39:18] Blair, Virginia
13 Q. Will they receive training specifically

14 related to confidentiality of records?
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[45:03 - 46:06]

A. They already have that. All surveyors are
required to keep confidential information that might
identify a patient, a patient's family, a source of a
complaint. It's required in statute.

Blair, Virginia

Q.  BYMS.NOVAK: Where a complaint that DHS
received involved a particular patient, could DHS still
effectuate investigation of that complaint by getting
patient consent to look at the chart?

A. Well, the statute now does not require
patient consent for us to review records.

Q. But would it interfere with DHS reaching or
achieving its purpose in investigating the complaint by
obtaining patient consent?

A, It can lengthen the process considerably. In
the course of investigating a complaint even involving a
specific patient, we don't just look at the one record
involved. We have to, first of all, to protect
confidentiality of the complainant, who frequently is a
patient or a family member, we look at a number of
records so that the facility isn't aware of the exact
subject of the complaint.

Second of all, we are looking for perhaps a
pattern or a trend. If something occurred, was it
because it was in a particular location on a particular
day? Was it related to a staff member, a particular
staff member? So we would be looking in other patient
records for things like that; the same health-care
46

provider providing care, the time of day, or the day of
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the week. All of those things would come into play.

So in order to do that, we wouldn't know the
names of other patients prior to going in and
investigating a complaint. We might have the name of

the subject patients and that's all.

Blair, Virginia

Q. To the extent that DHS copies records when it
inspects or investigates a facility, where at DHS is
that information kept?

A. Information that is copied is kept in what's
called a working file. It is not the public file. It
is a working file that is maintained during the course
of the inspection or investigation until it has come to
a complete conclusion; at which time, when all
deficiencies have been cleared, any actions that are
going to be taken have been taken, medical records,
policies, and so on, are shredded. We do not keep them
forever. We keep them just while we need them.

54

Q. And during the time that they're kept there,

I guess when they're working files, where exactly are
the working files kept?

A.  Well, it would depend on where in the process
they are. Surveyors may have them in their desk because
they are actively working on them. They may be in a
file drawer awaiting a plan of correction or a response
from a facility.

Q. And so they're not kept in locked cabinets;
is that correct?

A. No, they are not. Unless the surveyor locks
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his or her desk.

Q. And who has access to those working files?

A. Support staff that are working on them and
the surveyor or team leader or program manager who needs
to have access. _

Q. Is there anything that would prevent any DHS
employee from accessing these working files?

A. The only people that are in our program that
are in that area are employees of the Office of Medical
Facilities. And we would question anybody else.

Visitors are required to wear badges even if they come
from other divisions of DHS.

We don't have people in that area physically.
They are in conference rooms or meeting in offices. But

55

the files are within a room, and it's overseen by
support staff who are always right there during business
hours.

Q. And what basis does somebody need to
demonstrate to get into that room?

A. They'd have to be an employee of the program.

Q. So any employee of the program would have
access to these working files; is that correct?

A. Correct.

Q. I'm not sure if I asked you this already.

But when a surveyor goes out for either an investigation
or an inspection, does he need to look at patient
identifying information in the files to accomplish his
task?
A. There are many reasons that a surveyor would

need that. Age can affect what they're looking at.
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Location. You know, where did the patient come from.
How far did they have to travel. And it all depends on
the kind of facility it is, what it is we're looking
for. And, in part, because we require that facilities
have identifying information so that they can contact
patients if necessary.

Q. What if the names were redacted from those
documents, would it interfere with a surveyor's task?

A, It could in the sense that in following

56
something through, you need to be able to identify a
file in some format. You need to be able to track
what's in the medical record against quality assurance
activities, peer-review types of activities.
So there has to be some way to assure that

the record that the surveyor is reviewing is the record
that's being discussed in quality assurance or infection

control meeting minutes of some kind.
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Excerpts from Deposition of Victoria Davis
October 17, 2000

Davis, Victoria

Q. Now you had mentioned that the Joint Study
Commiittee, their purpose was to look into the current
practice of regulating abortion clinics and other
outpatient treatment centers?

A. Um hum, yes.

Q. And when you say their purpose was to look
into it, were they -- besides just looking at it, were
they trying to come to some conclusions?

A. Ithink that they wanted to know how
outpatient treatment centers, which abortion clinics
fall under that category, are regulated. Who has
authority over it. And how they could prevent another
tragedy from occurring like the Lou Ann Heron death.

Q. What conclusions did the committee come to on
how to prevent another tragedy?

A. I would say that the conclusions were the
draft legislation in 2647, giving us the authority to

regulate abortion clinics.

Davis, Victoria

Q. Do you know what point he was making there?

A. Let's see. This would have been when the
bill was introduced, and he would have been giving a
preamble.

Q. Do you know the point he was trying to make
in that statement there?

A. He didn't want to have a recurrence of the



23 Lou Ann Heron incident. They wanted to empower DHS and
24 - BOMEX to be able to regulate so there wouldn't be a

25 recurrence.
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Excerpts from Deposition of Bryan S. Howard
October 18, 2000

Howard, Bryan

Q. In the time that you've been affiliated with PPCNA,
have you ever had reported to you by any of your staff an
inspector just barging in and asking for names of patients?

A. No, not under this licensing plan, no.

Q. Have you ever had any problems with DHS inspectors
inspecting your records?

A. No.

Q. Have you had any experience with DHS inspectors
divulging any sort of confidential information?

A. No.






[91:09 - 97:05]

9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

O 0 N N N W

Excerpts from Deposition of David Grimes
November 3, 2000

Grimes, David

Q. And this police report details the discussions
that detectives had with different staff of the A-Z
Women's Clinic who were there on April 17th, 1998, when
Lou Anne Herron had an abortion?

A. Correct.

Q. Okay. And based on what you have read,
Doctor, is it accurate to say that Lou Anne Herron was at
the clinic for about three hours before she died?

A. Iwould have to check to see what time she
arrived at the clinic.

Q. If the police report says three hours, you
wouldn't disagree with that?

A. Wouldn't quarre] with it, but I have not seen
the medical records.

Q. Okay. And based on what you read, there was
no registered nurse on site in the afternoon when Lou

Anne Herron had her abortion, was there?

A. That is my understanding.

Q. The only staff that were there besides Dr.
Biskind were medical assistants?

A. I don't know the training of all of them.

Q. That is what the police report would say,
correct?

A. I have no other evidence.

Q. Now, Doctor, some of the discussions in this

police report suggest that Dr. Biskind asked some of the

92
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staff who were performing ultrasounds to manipulate the
ultrasound to come up with a gestational age below 24
weeks. Do you recall that in the report?

A. Yes, I do.

Q. Okay. Is it a fair statement to say that
gestational age is one of the primary determinants of
safety ---

A. (Interposing) That is true.

Q. ---in an abortion? And that an ultrasound is
probably the most accurate way to.get gestational age --
determine gestational age?

A. Oftentimes.

Q. Okay. And, therefore, if you are going to do
an ultrasound to determine gestational age, is it
important that the ultrasound be performed by someone who

is trained?

A. Yes.

Q. Okay. And is it important that the person not
manipulate the ultrasound to reach a desired result?

A. Certainly.

Q. Based on your review of the police report, is
it your understanding that some of the medical assistants
had never stepped into the recovery room at the time of
Lou Anne Herron's death?

A. T understand that some were new.

Q. In fact, one had been out of school a week and
the other had not even graduated. Isn't that what the
report says?

A. T don't recall specifically.

Q. The report also details, during Lou Anne
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Herron's time in the recovery room, that one of the
medical assistants went to tell Dr. Biskind that there
might be a problem with Lou Anne Herron, and he was
eating his lunch. Do you remember that discussion?

A. Yes.

Q. Okay. And do you remember that, according to
this report, he responded angrily that he was eating his
lunch and did not want to be bothered. Do you remember
that?

A. Irecall that.

Q. Would you say that that meets the standard of

care that a physician should provide in that situation?

A. No.

Q. Do you recall from this police report that the
clinic administrator was not trained as a nurse or a
medical assistant?

A. That is my understanding.

Q. And that after Dr. Biskind became upset, he
told the medical assistant to go find the administrator
and send the administrator in to check on Lou Anne
Herron?

A. TIrecall he argued with the administrator.

Q. He argued with her. That is correct. But do
you recall one of the medical assistants testifying to
the police or giving evidence to the police that the
administrator was told by Dr. Biskind to take care of Lou
Anne Herron?

A. I don't recall.

Q. Okay. If that was the case, and the

administrator had no medical training at all, would that
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meet the standard of care?

A. T think it would be reasonable for an
administrator to take a look at a patient in jeopardy,
yes.

Q. Okay. Not while the physician was eating his

sandwich?

A. Separately, together. I think it is -- would
not be unreasonable, especially if a transfer is being
contemplated. The administrative staff will oftentimes
handle that.

Q. Okay. But there is nothing at this point in
the police report that would suggest that anything was --
anyone was discussing transfer. In fact, she stayed
there for approximately three hours, correct?

A. That is my understanding.

Q. Is it important that medical assistants and
other staff be properly trained?

A. Certainly.

Q. Do you recall in this police report that the

medical assistants became more and more agitated because

there was more and more blood under Lou Anne Herron's
legs? Do you recall that?

A. Yes, Ido.

Q. Do you recall, in fact, that one of the
medical assistants described it as a puddle of blood?

A, Yes.

Q. And do you recall that -- as you just
testified, you recall reading that Lou Anne Herron and --
excuse me, that the administrator and Dr. Biskind were

arguing about whether there should have been an RN
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available in the afternoon. Do you recall that?
96

A. That was the claim, right.

Q. Do you recall that at some point during the
three hours, Dr. Biskind -- while Lou Anne Herron was
still bleeding, he just simply left the facility?

A. He left at one point. I know he did see,
reportedly, the patient and worked on her IV. So he did
see her at least once in the recovery room by report.

Q. -Idon't want to go into the details with you.

I am not sure that is correct, but that is what you
recall?

A. Teresa Jensen's testimony or report was that
he tended to her in the recovery room.

Q. He walked in, correct?

A. And worked on her IV. So he was clearly aware
of her situation.

Q. And then he left, correct?

A. That is my understanding.

Q. Okay. Would leaving in a situation where a
patient was bleeding heavily be the standard of care?

A. No. Itisinexcusable.

Q. Do you recall this same Teresa that you were
just talking about say that she was never given any
policy or procedure manuals to study nor given any
training before she worked in the recovery room?

A. Irecall that.

97

Q. And would that meet the standard of care, not
receiving training like that?

A. Well, training is one thing. Policy and
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procedure manuals are something separate. Training is

important. I am not sure manuals are.

Grimes, David

Q. Dr. Graham also stated that Lou Anne Herron
should not have died and would have survived with a
minimal amount of care and treatment from Dr. Biskind.
Do you agree with that?

A. T am not sure "minimal" is the term I would

use. But absolutely, this death was preventable.






Excerpts from Deposition of Kathleen Phillips
October 19, 2000

[59:13 - 61:13] Phillips, Kathleen

13 Q. Could you look at 1507, please, Subsection 3. My
14 question is: In your opinion how can a physician ensure a

15 patient that her records will be kept confidential if that same

16 physician must provide those records to the Department of Health
17 without a warrant and without the patient's consent?

18 A. All medical facilities are required or all

19 healthcare institutions are -- look at all of the records for

20 each healthcare institution. We have never had a problem with
21 confidentiality in the department. There are statutes in Title

22 36. The staff is trained on confidentiality. We -- as I said,

23 we have never had a problem, and -- with any of the healthcare
24 institutions. None of them require search warrants. There are

25 statutes that state that by being -- by applying for a license,

that person who was applying for a license is allowing access to
the facility for inspection purposes. So there is statutory
authority that does not require any kind of warrant to do
inspections, and that is consistent with all of our licenéing
provisions. It's also consistent with the boards and
commissions that had access to get records and to keep records.
Confidential applies throughout all licensing schemes.

Q. So, if a person applies for a license, they in

O 00 NN AW N -

effect consent to those types of disclosure of patient records?

A. Correct:

[ Sy
= O

Q. So, if a physician wants to provide, let's say,

[a—
(W]

five or more first trimester abortions per month, they must

—
W

consent to that disclosure of patients' rights?
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Q.

S S

That is part of the statutes --
So they would --

-- for health institutions.

So, they would have to?
Yes.

And is it your position that if a physician allows

Health Department inspectors to photocopy and remove a patient's

record, that that physician has in short ensured the

confidentiality of that patient's record?

A.

I think that all of our staff ensures

confidentiality. How they do it -- if they're photocopied, that

is not within my purview.

Q.

record --

A.

Q.
A.

Q.

Okay. But would it be your position that a

Do you want me to clarify that?

He's not allowed to give you hints.

No, no, no.

MR. RAY: Did you understand that?

THE WITNESS: Oh, yes, I understood.

BY MS. JONES: I'm trying to understand, is it your

position that if a patient record had been given to the Health

Department to look at, that it is still confidential?

A.

Q.
A.

Yes.
It is still a confidential document?

Yes.

61
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Excerpts from Deposition of William Richardson, M.D.

October 20, 2000
Richardson, William

Q. When you worked at Planned Parenthood of
Southern Arizona, were you aware that it was a
licensed clinic with the Department of Health
Services?

A. Yes.

Q. Were you aware that patient charts could
be accessible to employees of the Department of Health
Services?

A. Yes. Although I thought that certain
information was blocked out. I wasn't -- I'm not sure
about that.

Q. Okay. Do you know whether that
information was blocked out by agreement between the
Department of Health Services inspector and the
Planned Parenthood employee, or whether it was
required to be blocked out by statute?

A. I don't recall.

Q. Okay. You certainly were aware that
Department of Health Services employees did have
access to medical charts at Planned Parenthood?

A. Yes.

Q. If it is required by law, if this
regulation goes into effect, will you allow Department
of Health Services inspectors to have access to

87
medical charts in your office?

A. After exhausting every possible legal



challenge, ves.
Q. Okay. And you will assure that only
designated Department personnel and personnel

authorized by your policies and procedures have access

to those patient charts?
A. Yes.
Q. Patient confidentiality is an important

concept in medical practice, right?

A. Yes.

Q. It is something that you train your
employees in with some diligence, right?

A. Yes.

Q. And it is perhaps of heightened
importance in the medical service delivery that you
provide, right?

A. Yes.

Q. Do you maintain -- do you have a policy
with regard to maintaining medical records?

A. By maintain, where they're maintained?

Q. Yeah, you're a relatively new -- your

practice is a little over almost two years old?

A, No.
Q. No, almost one year old?
88
A. Ten months old, actually.
Q. Okay.
A. The time of a normal term pregnancy.

Q. So you obviously don't have a lot of
history on maintaining records, but as a professional
how long do you plan to maintain your patients'

charts?
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A, I plan to maintain them adherent to
existing statutes locally.

Q. Do you segregate your medical records in
terms of your surgical abortion clients' records from

other clients' records?

A. No.
Q. They're all maintained in the same place?
A. Yes.

Q. Could you look at Page 25, Doctor? 1
want you to look at right above R9-10-1512, Subsection
C, there which reads, "As required by A.R.S. Section
36-449.03(1), the Department shall not release any

personally identifiable patient or physician

information" --
A. Yes.
Q. -- end quote. You consider that an

important provision, right?

A. I consider that the intent of that

89
provision to be important, yes.
Q. Do you have any concerns about that?
A. Yes.
Q. What is your concern of that provision?

A. My concern is that although the intent is
to maintain patient confidentiality, I think in
practice that might not be the case because people
talk either on purpose or inadvertently, things are
overheard, things can be misplaced. And the short
story being the fewer people that have access, the
better in order to keep the person's confidentiality.

Q. Now medical professionals are required to
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basically -- certainly as to identifiable patient

information, they're required to keep that

confidential?
A. Yes.
Q. And you've had experience working in many

hospitals, in many clinical settings, in many private

office settings, right?

A Yes.

Q. You've worked with many different medical
professionals?

A. Yes.

Q. Many different medical professionals who

have had access to private patient information?

A. Yes.

Q. I assume you've had experience with
medical professionals who have not complied with their
duties to keep information confidential as strictly as
you would want them to?

A. Either on purpose or inadvertently.

Q. Have you ever had experience with
information at either of the Planned Parenthood
agencies being divulged by Department of Health
Services investigators?

A I don't know.

Q. Well, do you have any experience that you
can relate to me today that --

A I've had experience -- isolated
experiences with patients having had abortion services
having people that they know be aware that they had an

abortion without being told by the patient themselves,
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and an inability to determine where that breach of
confidentiality occurred. So it could have occurred
anywhere up to and including someone from the Arizona
Department of Health, I don't know.

Q. And in those instances you're not aware
of whether or not a Department of Health Services
employee even looked at the chart for that particular

patient?

A. Correct.

Q. All right. You certainly don't have any
direct information that it was the Department of
Health Services employee who provided that breach?

A. Correct.
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Excerpts from Deposition of Jeffery M. Taffet
October 16, 2000

Taffet, Jeffery

Q. So you're concerned with issues of human

nature and perhaps less-than-diligent supervision?

There have been some leakages in the facilities that

you've seen in actually the facilities that you've

worked in?

A. Yes, resulting in significant loss of -
privacy.

Q. And these are leaks from people who are

required to keep that information confidential?

A. Yes.

Q. Are you familiar with any incident of a
Department of Health Services employee leaking
confidential patient information?

A. No.

68
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“Excerpts from Deposition of Robert H. Tamis, M.D.

October 13, 2000
Tamis, Robert

Q. Doctor, do you have any personal
knowledge that anyone from the Department of Health
Services who has breached patient confidentiality?

A. I know people from the State have, yes.

Q. My question, though, Doctor, is: Do
you know anyone from the Department of Health
Services who has breached patient confidentiality?

A. No. I don’t know anyone personally that
the problem with that poor child could have come out
of the Department fo Health Services, as well as the
Department of child Protection.

Q. Okay.

A. Sort of a misnomer when Child
Protection releases information to damage a child,
but that’s something else.

Q. Just to be clear, do you ahve any
knowledge that any member of the Department of Health

Services has ever breached patient confidentiality?

A. Personal knowledge, no.
Tamis, Robert
Q. Okay. Now, let me narrow the question.

I think we already asked and answered the question,
but I want to make sure. You have no personal
knowledge, do you, Doctor, of any member of the
Department of Health Services releasing personally
identifiable information?

A. I answered that. I do not.
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Excerpts from Deposition of Virginia Yrun
October 10, 2000

Yrun, Virginia

Q. Okay. And do you have any experience with
the confidentiality of a patient being breached
because a Department of Health Services employee came
into your clinic and saw someone in a waiting room?

A. I can't think of a specific incident, if

56
that's what you're asking.

Q. So that's a concern that you have, but you
don't have any specific incidents that that relates
to?

A. My concern was heightened when a court
employee this last year in Maricopa County got
involved in releasing confidential information around
a provision of abortion services that turned into a
big brouhaha, and I believe that my belief is that
court employees also work under regulatory or ethical
or statutory requirements that they not breach
confidentiality.

Q. Right. So this was in connection with the
young woman who needed an abortion, I think it was 23
weeks --

A. I don't recall the number of weeks, and we
probably shouldn't know it anyway. But the deal was
that somebody in the system, and I don't know if it
was in the foster care system or in the court system,
but somebody in the system took it upon themselves to

make a media issue out of this.



22
23
24
25

Q.
A.

Q.

Right.
It caused a lot of trouble.

Right. But your understanding is that was

not someone at DHS who breached that confidentiality?

A.

I don't know. I just don't know.
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Ohio.
Q.
University?
A.

Q.

Do you and June ﬁave children?

Yes, we do.

How many?

Three.

How old are they?

49, 47 and 45.

How old are you, John?

I am sorry, pardoﬁ me?

How old are you? |

I was just 75. Just turned 75.

John, do you have an educational background?
Yes, I do.

Did you go to college?

Yes.

Where did you go to college?

Case Western Reserve University, Cleveland,

When did you graduate Case Western

I believa 1543.

And did you have any particular major that

you can racall back then?

A.
Q.

A.

I was pre-med.
Pre-med. Did you follow that up?

Yes, I did.
EJA00005671
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1 A. Yes.
2 Q. What kind?
3 A. I was trained in, specialized in obstetrics/

4 gynecology.

5 Q. How long did you practice in the area of
6 obstetrics/gynecology, sir?

7 A. Until 1998.

8 Q. Now, at a certain point in time you began

S employment with A-Z Women's Center?

10 . A. That's correct.
11 Q.- Do you recall exactly when that was?
‘ 12 A. No, but it was in late 1980's.
— 13 Q. Late 1980's. You are hired at the Center for

14 the purpose of what?
15 A. Performing abortions.

16 Q. Now, had you moved from -- I mean, presuming

17 that's when you were in your practice, you practiced

18 where?

1e A, My practice was in Clevelaﬁd, Ohio.

20 Q. At some point in time do you move to the

21 Phoenix aresa?

22 A. On a temporary basis, part-time basis.

23 Q. Part-time basis. Was your employment at A-2Z
24 1in relation tc your living relationships?

25 A. I am sorry, I don't understand the question.

EJA00005673
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R 1 Q. Did you work at A-Z 12 months a year?
P 4 .
PE 2 A. No, I did not.
- 3 Q. How frequently did you work at A-2Z?
4 A, During the winter, which was, at that time,

5 January through the end of March or early April, I worked

6 there on an average three out of four weeks, three days a

< 7 week.
8 Q. Three out of four Qeeks?
9 A. For --
10 Q. Three days a week?
B 11 A. Usually a period of time during the winter,

12 maybe two weeks, sometimes three weeks, that I didn't
et 13 work at all.

14 Q. Okay. And did that ever expand into the

15 spring and summer months?

16 A. Yes, during the spring and summer and fall.

17 I came from Cleveland to Phoenix an average of once every

18 three to four weeks for a period of two to three days.
19 Q. And you were hired to do what at the A-2Z
20 Women's Canter?

21 A, Do aborticn procedures.

22 Q. Now, the kind of procedures at A-Z -- you
23 began work in the late 80's ther=?

24 A. Yes.

; 25 Q. Was your employment continuous from the late

EJA00005674
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13
14
15
16
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18
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20
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23

25

80's to 1998 at A-Z?

A. There was a period of one year when I don't
believe I worked for almost an entire year, in the early
90's.

Q. Okay. Excuse me, and what kind of
procedures, abortion procedures, would you conduct at
A-Z7?

A. When I :irst begaﬁ to work there I was doing
first trimester procedures, and occasionally doing some
procedures that were probably 14 or 15 weeks.

Q. What methodology were you using?

A. Well, primarily suction curettage for first
trimester. For second trimester cases we inserted
laminaria for dilation to begin with, and then a suction
plus possibly D and E if necesséry.

Q. Would the first -- for the abbreviated

methodology named for the first trimester, are we talking

D and C?

A. Suction D and C.

Q. Was that pretty much the way described;P

A, Yes, suction D and C pretty much the way
described.

Q. Now, from 1998, or was thers a time when you

began doing more second trimester abortions?

A, Yes.

EJAQQ005675
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Q. When was that?
A. To the best of my recollection, it was

probably 1992, '93, somewhere in that generzl area.

Q. You go along with first trimesters?
A. That's correct.
Q. During 1998, were you present in Phoenix

working every week at A-Z?

A. Pretty much so.

Q. In that regard, were you working more than
three days a week?

A. No.

Q. Did you work at differasnt facilities for A-Z?
We have heard there were three. Did you work primarily

at one?

A. I was'working primarily at the McDowell 10th
Street facility. On a rare occasion, might have been
cnce or twice a year at the most, I would £ill in for
somebody on vacation at one of the other facilities.

Q. We've heard during this trial that
Miss Herron first came into the A-Z Women's Center, I
guess we have thrown out a couple of different days,
April 7th and April 9th of 1998. Weie you in Phoenix on
either of those dates, sir?

A. No, I was not.

Q. Was that one of your weeks where you were

EJAQ0005676
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1 locatead someplace else?

i 2 A. I had to go back to Cleveland for that week.
%ﬁ 3 Q. So, you were not in town?
4 A. No, I was not.
- 5 Q. What was your first knowledge of

6 Miss Herron's case?

7 A. My first knowledge was cn the morming of the

8 16th when I came into work at the Phoenix center.

9 Q. How were you apprised of Miss EHerron, the

10 fact that she was going to present for abortion procedure

11 that day?

12 A. I came in to work and I changed, went into
- 13 the operating room, which was my usual practice, and
1¢ Michelle Price and Carol were there.  They said we need
15 to tell you‘about two people. And one was a patient who
16 had twins and was about 20 weeks pregnant, and the other

17 was LouAnne Herron. And I was told that we are not sure

18 of the gestational age. We don't know the basis of her
19 gestational age at this point, we need to find it out.
20 And I said, fine. That was the end of that right there.’
21 Q. All right. Did you have a conversation with
22 Michelle Price in refer=snce proceeding to determine

23 gestational age?

24 A. Yas.

25 Q. Qf what was that conversation, sir?

EJAQD905677
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A. The conversation, basically that was the
basis, was determining the gestaticnal age, and ‘there was
some basis to think that she could be over the 24-week
limit that we did, that she needed to have ultrascund
done. And when I heard this, I merely said to Michelle,
I said, Michelle, when you do the ultrasound; be sure
that you get the "X", the calipers on the machine, put

out on the right location, that's all.

Q. Did you ever direct Michelle Price to do
anything with a purposé to make the image either larger

or smallexr?

A, Absoclutely not.
Q. Dr. Biskind, with respect to Miss Herron's --
well, with respect to what you were -- the conversation

with Miss Price ~-

A Excuse me, Mr. Kazan, I didn't get the whole

sentence. Stért again.
Q. I didn't get it all out.

With raspect to this conversation you had
with Miss Price, werz you provided with her chart at that
time?

A I think that the chart was thers, yes.

Q. In reviewing the chart, did it contain any
ultrasound that had previously been conducted?

A. Not that I am aware.
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i 1 Q. Were you given any ultrasounds that wers

2 previously conducted?
i ES 3 a. No, I was not.
gid 4 Q. Tell me, when Michelle -- did Michelle Price

5 conduct ultrasounds?

6 A. Later that morning she apprised me of the

7 fact that she completed the ultrasound.
*;; 8 Q. Had you seen Miss Herron up to this point?
:Eg 9 A. I had examined Mrs. Herron and determined,

10 made my clinical evaluation at that time.

-a 11 Q. And that examination would consist of what,
12 sir?
- 13 A. Loocking at the patient's last menstrual,

14 doing what we call bimanual examination, which has been
15 explained before, hand in the vagina, hand in the vagina,

16 hand on the abdomen, feeling the size of the uterus.

CoEll

17 Q. Did you review other information in her file
18 at that time concerning, I mean vitals taken from her,

19 what not, at that time?

20 A Yes, entire chart was loocked at.

21 Q. Had blood work been done?

22 A I don't recall. I really don't remember.
( 23 Q. Okay. Anyway, you had alresady made a

24 physical assessment of Miss Herron.

25 Did Miss Price bring into you the results of
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her ultrasound examination?

a. Yes, she did. She brought in the ultrasound.
Q. How many ultrasounds?

aA. I believe there was three at the time.

Q. Did you review those?

a. I looked at them, yes.

Q. Now, how long, approximately, at that time,

did you know Miss Price?

A. Qff and on for a period of at least two

years, maybe closer to three.

Q. Were you aware of Miss Price's duties at the

A-Z Women's Center?

A. Yes, I was.

Q. Was one ofythose duties to perform ultrasound
evaluations?

A. Yes, i1t was.

Q. bid she perform ultrasound evaluations for
you?

A. Fo; all the doctors.

Q. For the others?

A. Yes.

Q. Who were the other doctors?

A. Dr. Affan, Dr. Hachemovitch, in periodically,

Dr. Yunis was another doctor who came in. There wersa
other doctors who had worked there off and on.

EJA00005630
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1 Dr. Finkel worked there in the past; Dr. Tamis worked in

2 the past, et cstera.

3 Q. When Miss Price presented these ultrasounds

4 to you, what did you do?

5 A. I loocked at them.
6 Q. What did you think?
7 A. I felt they all loocked pretty good. I handed

8 them back to her. I said we can go ahead. That was the

9 end of it.

10 Q. You had met Miss Herron before this?

11 A. Yes.

12 Q. Now, when you met with Miss Herron, did you
13 have a, I guess a routine? I would not say that -- with

14 Miss Herron, did you go through, for example, informed
15 consent type issues?

16 A. Yes, I did.

i 17 Q. Now, I remembered hearing sometking in this

- 18 letter that has been referenced that you wrote to

13 B.0.M.E.X concerning different matters. One I wanted to
20 address with you in your letter, it indicates that you
21 specifically had Miss Herron sign an informed consent

22 form after you had a discussion about this?

23 A. Yes, that was my recollection when I wrote
24 the letter.

25 Q. In fact, did that happen?
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A. In fact, it did not happen, no.
Q. When did Miss Herron actually sigm the

informed consent form?

A. Retrospectively, the date was listed as the
Sth of April, I believe.

Q. Regarding -- and was it your habit at the

center to go through informed cansent with patients all

the time?

A. No.

Q. Who did that at the center?

A One of the counselors.

Q. And would they sign the form with the
patient?

A. They would witness it, yes.

Q. At a later time when you had contact, for

example, with Miss Herron, would you enter into any kind

of discussion concerning informed consent?

A. Went over the major complications with her.

Q. Explain to her what the risks were?

A. Yes.

Q. Would uterus perforation be one of those
risks?

A. Yes, it was.

Q. Hemorrhage?

A. Hemorrhage, infection.
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Q. Did Miss Herron ever indicate to you for a
second that she was unsure of the position that she
wanted to take with respect to this termination?

) Ai No.

Q. After that -- by the way, did you~make a
clinical assessment, I guess, after having done your
evaluation and reviewed the ultrasounds of Miss Price,

did you make any kind of clinical assessment concerning

Miss Herron's gestational age?

A. Yes, I did.

Q. What was that?

A. I felt that she was under the 24-week limit.
Q. The limit, when you say 24 weeks, was that

something that was what?
A. I am sorry, I don't understand.

Q. You mentioned a 24-week limit. Was there a

policy at the center?

A, Yes.

Q. What was that policy? .

A. That we did them up to 24 weeks.

Q. Did you place any greater weight on the

ultrasound, for example, other than your pelvic
examination or LMP?
A. I used all medalities to make my assessment.

Q. Now, how was it -- you eventually -- I mean,
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Pk 1 were you done with Miss Herron for the day at that peoint?

2 A. Are you referring to the time that we put the

3 laminariz in?

= 4 Q. Well, we haven't gotten to that yet.
R 5 A. Okay .
6 Q. . After you met with her, conducted the LMP and

7 the pelvic examination.

e 8 A. Well, right ahead ﬁut in the laminaria.
;gg 9 Q. You did that all right then and there?
10 A. Yes.
11 Q. There would be something that -- did you do

12 that in the morning or afternoon?

13 A. I really don't know. 1I'd have to look at the
£ \ ’
14 records.

15 Q. And during the laminaria insertion, was there

16 anything unusual about that procedure that made you think

17 something special about Miss Herron?

18 A. None whatsoever.
13 Q. You put 15 laminaria in Miss Hé;;cn?
20 A. Correct. . q - -
21 Q. Was that an unugﬁal numbef of laminaria to

22 insert?
23 A. No.
24 Q. What would that, I guess detarmine how many

25 laminaria you would insert?
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case?
A. - That's correct.
Q. She was brought in at approximately 12:327?
A. I believe so.
Q. That's off of her operating room chart?
A. I believe that's the correct time.
Q. How do you do the charting, sir?
A. We had a log sheet which was on a clipboard.

That clipboard was kept on a desk, which was the desk
that I used for writing on, put patients' charts when
they first came in the room, and it was there until the
entire procedure was completed.

The desk was in the corner of the operating
recom, was adjacent to the room whers the instruments were
cleaned. The desk would have been over --

Q. Somewhere in this area?
A. Right where your pen is now, was right in

that cormer.

Q. Over here?

A. Yes.

Q. This was where the patient's paperwork would
be kept?

A. That's correct.

Q. And the 0.R. log?

A, Yes, excuse me.

EJAQQ005686
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1 - Q. And when you -- for example, if the O.R. log,
2 it says I think 12:32 for Miss Herron's procedure. When

3 would you have made that note?

4 A. When she came into the operating room. 1In
5 other words, she walked, walked through the door, and I

€ looked at the clock and I recorded it on the log sheet.

7 Q. And then what would be done with Miss Herron

wﬁﬁ 8 after you would record that oﬁ the log sheet?

1 9 A. Usually she came in with, accompanied by one
10 of the medical assistants. If she didn't, she would be
11 met by one Sf the medical assistants when she walked in
12 the room, directed to come over to the end of the

ST 13 operating table, and we had a small stand, foot stand,
14 foot stool that the patient stepped on and sat up on the
15 end of the table at that point. The medical assistant
16 then positioned the patient and draped the patient at

17 that time.

18 Q. Ordinarily, as a matter of fact, how long

19 would something like that take?

20 A, From the time they walked into the room until

21 positioned? N

22 Q. Yes, sir.
23 A, Prcbably two or three minutes at the most.
24 Q. Did you have conversations with the patient

25 as they walked in?
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A. Yes, I did.
Q. What did you talk about?
A. I would ask, hello, how are you? How was

your night last night? Any sign of water breaking,
leaking, bleeding, any discomfort during the night? Just

general to get some idea what was going on with them.

Q. Did you ask them if ‘they had breakfast?

A. That would be a little later. But I do that,
yes.

Q. Did you ask Miss Herron what she would have -

had for breakfast?

A. I don't recall specifically. I did it with

everybody. I am sure I did.

Q. Was thers a reason you would ask that
gquestion?

A. Yes, there was. You like to know the reason?

Q. What was that reason? -

A, Because we did not want patients to be given

any analgesia, or have the procedure done if she had
eaten within the last eight hours, and that was the
reason for the prevention of-aspiration of food.

Q. Because, as in Miss Herron's case, did you
give analgesic?

A Yes, we did.

Q. How was that done?
EJA00005688
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-- 1 A. Once she was positioned on the table and we
- . 2 had gone throu_gh the routine that we just talked about, T

3 put a tourniquet on. At the time I was doing this, this

- 4 was something that I didn't always do, but I did it in

5 this case.

6 Q. You put on a tourniquet?

7 A. Put on a tourniquet, waited for the vein to
8 £ill up. Looked for the vein: I don't recall whgther I
S had any problems or not. Sometimes we do, and we have

10 for second trimester patients, primarily solution of

11 Ringer's Lactate that was plugged in, so to speak, and

12 once I was certain that the I.V. was running smoothly
ST 13 without any problems, .as far as no infiltration, we then,

14 not I, we gave the patient her medicaticns.

15 Q. How do you do that?

16 A The medications ars previously drawn up in

17 syringes, and we have three different medications that we

18  use.

19 Q. Were there three diffsrent syringes?

20 A. Three different syringes.

21 Q. What wer=s the medications?

22 A. Demercl, Valium, Compazine.

23 Q. And who would draw the medications?

24 A. Usually the nurse when they came in first

25 thing in the morming.
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Q. ‘And that would be there, for example, when
you were sitting -there, a whole bunch of syringes ready
to go for the day?

A. There was a stand in the operating room that
would have been right next, adjacent to where my desk is.
There was a wall, there is a wall with a stand. That
stand contained all kinds of that equipment that we might
use from time to time. But on‘the top shelf there were
baskets, plastic baskets. Each basket contained one
particular drug already drawn up in syringe, the Demerol,
Valium, Compazine. They were color coded so you wouldn't

be confused as to what you had and so forth.

Q. You rely on the nurse to draw the appropriate
amounts?

A. That's correct.

Q. So, you had syringes. What do you qo with

the syringes? Do you stick them in Miss Herron's arm?

A. The attachment from the I.V. solution«tubing
has a small rubber end that is attached to the plastic )
tube, plus the tube that goes into the bell valve of the
end of the needle. And commonly when you give an I.V.
solution, you give I.V. medication into an existing I.V.
solution that's running. You would put the needle

through the rubber porticn and draw back a little bit

just to be surs that you are in the stream and see some
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1 of the fluid come back, then push your syringe in, the

i 2 interior solution.

3 Not immediately -- push, is a poor term.
4 Push, means just pushing on the end of a syringe, letting
S it all go in, one, two, three. You really do this on a

6 gradual basis. You don't do it just one, two, three.

7 So, one after another was then given to the
8 patient.
9 Q. OCkay. Now, do those drugs take effect

10 immediately?
e - i1 A. Depends on the circulation time. From the
12 time the body receives the fluid, has to go through the
o 13 venous system and heart and takes a little bit of time.
14 Q. Do you wait for -- do you wait, in terms of
15 Miss Herron's situation, to proceed with your, with your

16 operation?

17 A. Yes, I did.
18 Q. Is there any set amount of time?
19 A, No, you have to judge this on the basis of

20 how the patient responds, whether they'rs falling asleep.
21 Sometimes they do very quickly, or when their eyes are
22 moving, rolling, something that would indicate to you

23 having some effact from the medication.

24 Q. Now, in Miss Herron's situation, did the

25 medication have any kind of effect on her?
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A, Yes, it 4did.

Q. What did it do in terms of Miss Herron's
reaction?

A. Miss Herron became a little bit agitated.

She became very weepy and she started rambling about

things, and reaction in a sense we consider to be

decerebrate.
Q. What does that mean?
A. It's the reaction that a person has when, for

instance, they have a couple of alccholic beverages and
they start loosening their téngue. They become a little
bit free in what they are saying and lose inhibitions,

reactions like that.

Q. Does that happen sometimes?
A. Yes, it does.
Q. Did you make any -- first of all, while you

were doing or noticing that, did you make notes of that

particular --
A. No, I don't.
Q. Does that tall you anything in particular

about this patient?

A. I had a strong suspicion, from doing this
with many patients over the years, that I had to be very
suspicious that she was having some form, either reaction

that is not usually seen, or sometimes when you have a
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1' person who uses narcotics, they canm react in this manner

2 too. So, there were things that were on my mind at that
3 time, and that was all there was. I just tucked it away,
4 said we'll keep an eye here.
= S Q. Did she appear to be under in terms of
6 medication?
-7 A. Not really. She was relaxed. She continued
8 to talk. In fact, she talked.in a fashion that was in --

9 she related some things that I, at that time, hadn't

10 known anything. One was an automobile accident. She was
e 11 becomiﬁg very -- she described how her husband had
12 cleaned out their bank account, taken all her money, and
- 13 left her with these two children to support. She was
14 very, very apprehensive, anxious. She was not noving
15 arocund or was not doing anything at that point to

16 interfere with the procedure.

17 Q. Sometimes we have heard something referred

18 to -- one of the other doctors during the trial that

13 testified, they call it the truth serum?

20 A. Yes, you could have that rsaction, ves.
21 Q. Is that kind -- is that her kind of reaction?
22 A. Well, we were not asking for gquestions. This

23 was all very spontaneous from her. In fact, we often
24 would caution the assistants at times not to ask the

25 patient questions, not to talk to them because the more
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person who uses narcotics, they can react in this manner
Coo. So, there were things that were on my mind at that
time, and that was all there was. I just tucked it away,

said we'll keep. an eye hers.

Q. Did she appear to be under in terms of
medication?
A. Not really. She was relaxed. She continued

to talk. 1In fact, she talked in a fashion that was in --
she related some things that I, at that time, hadn't
known anything. One was an automobile accident. She Qas
becoming very -- she described how her husband had
cleaned out their bank account, taken all her money, and
left her with these two children to support. She was
Very, very apprehensive, anxious. She was not noving
around or waé not doing anything at that point to
interfere with the procesdure.

Q. Sometimes we have heard something referred
€o -- one of the other doctors during the trial that

Cestified, they call it the truth serum?

A. Yes, you could have that reaction, yes.
Q. Is that kind -- is that her kind of reaction?
A Well, we were not asking for questions. This

was all very spontanecus from her. In fact, we often
would caution the assistants at times not to ask the

patient questions, not to talk to them because the more
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1 you do that, the more active they become. vYou 4on't get

2 the full effect from the medication.

3 Q. Okay. But you felt at some point in time --

4 did you feel safe to proceed with the --

5 A. Yes.
6 Q. -- procedure on Miss Herron?
I 7 A. Yes.
M;% 8 Q. Who was assisting'you in surgery that day?
:gég 9 A. Jenil Begay and Sylvia Aragon.
...... 10 Q. And Jenil Begay was who?
1 A, She was a medical assistant.
12 Q. How long did you know Jenil?

e 13 A, Well, I knew Jenil for probably two or three
14 vyears. I am not quite certain. Fairly long period of

15 time.

16 Q. Did you have an opinion concerning her

17 capability?

18 a. I knew her to be very capable.

19 Q. Who else was with you, Sylvia Aragon?

20 A. Sylvia Aragon.

21 Q. Miss Aragon seemed to think she assisted you

22 in surgery quite often in the year and a half that she
23 worked for A-Z. Was that accurate, six?
24 A. No, it was not.

25 Q. How often was it that Miss Aragon assisted

EJA00005694



10

11
12

13

15
16
17
18
19
20
21
22

23

25

28
you in surgery?

A. Review of my records of the operating room
logs showed her to have been in the operating room six
times in the year I checked, and two other times when she
was with two other.assistants. 4 |

Q. Now, did a medical assistant in surgery, for
example, like Miss Aragon, what would she do in surgery
with you?

A. Primary purpose of a medical assistant was to
get me any instruments that I did not have at my disposal
on the prepackaged tray that we start with, to give any
medications that I deemed necessary while we were doing
the procedure, and primarily to comfort the patient. To
be careful. To be watchful that the patient didﬁ't do
anything as far as sudden movement, or if she were to
have a coughing spell, to assist her in whatever way she

could.

Q. Whers would the medical assistan: be
positioned in relation to you and the patient in the
cperating room?

A, ) Usually at the -- along one side of the

operating room at about the level of the patient's waist.

Q. And you would be positioned...
A. At the foot of the table.
Q. Now, Miss Aragon seemed to indicate that --

EJA00005685
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equipment they need is there on the porticn of the
mechine which would hold it, and then physically push the
machine from that rcom through the hallway to the other

rooms, through the docorways, and into the operating room.

Q. Then reset up?

A, Reset up, yes.

Q. Then you used it?

A. Correct. |

Q. How do you use it?

A. The abdomen. Patient is -- an application of

a gel is put on the patient's abdomen, and the --
Q. I want to know, were you using itc?
A. I was not using the machine myself, no.

I was watching. The screen is turned so I
could see it sitting in my position that I am in, and we
try to stay sterile through the whole procedure, and the
transducer is put on the abdomen. -

I watch, look for, say no, I can't see it, or
ves, I cculd, hold it right theres. Or it;s a little bit
of a combination of trying to direct the patient and who
is doing it; they can't see the screen. Usually it's
very difficult. The screen is very small. It's hard to
view from the angle that they are standing.

Q. Did that account for some period -- the need

to use the ultrasound instrumentaticn, did that account
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for a period of delay during the procedure?

A. Yes, it took extra time.
Q. Can you tell us how much time it took?
A. I would estimate that it would take, it did

take at least five minutes for that machine to be brought
up and might have been even longer. And until we got
things settled, I would say, estimate at least another
five minutes. I would say a ﬁinimum of ten minutes,
possibly longer time.

Q. After the procedure was over, did you have a
sense that you had injured Miss Herron in any particular
way?

A. Not at all.

Q. Now, we've seen that there was a delay
between the time the procedure was completed and the time

Miss Herrom entered into the recovery room?

A. That 1is correct.
Q. What happened there?
A, After I finished my procedure, just about

that time, the recovery rocm people would have brought a
gurney in from the recovery room. I went over to chart

whatever I would put on the chart.

Q. You would have gone back to the desk?
A, Yes, sir.
Q. You would have looked at the clock?

33
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Q. Let me ask you a question. In Miss Herron's
case, ;he I.V., are we talking about the I.V. that you
had started prior, that had been started prior to the
time the procedpre began?

A. That's correct.

THE COURT: Please turn that off. Take it

outside.

Q. (BY MR. KAZAN:) So, this was already in
place?

A, Yes.

Q. When the procedure was over with Miss Herron,

were you starting a new I.V. for her?

A. Well, we would have started another I.V. when
this one was finished. I don't recall exactly how many

was still in there, but we restarted, I restarted that

Q. How do you restart that I.V.?

A. Same way I started in the first place. I
toock oét the old I.V., put a bandage over the site, put a
tourniquet back on the arm it was in, looked for the
vein, cleansed the skin with alcohol, put in a new

needle, started the TI.V. over again.

Q. And that was done -- once that was done, was
she in the recovery room or brought back in the operating

room to do that? Did she ever actually leave the
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operating room?

A, She never left the operating room. She was-
still in there. There was a definite delay getting
whatever equipment. For some reason we did not have, at
that time, the equipment. So, I had to wait for the
assistant to get whatever it was I needed.

Q. Do you remember what equipment?

A. It had sqmething go do with the I.V. tube or
needle or whatever equipment. We were delayed. Somebody

couldn't find what I needed.

Q. - Now, at that point -- so I guess up until the
time she is actually moved into the recovery room, were

you with her?

A. Yes, I was.

Q. 'And she's laying on what kind of set-up?

A. Well, this is a gurmey, or a cart with
wheels, and the patisnts have a -- there is a mattress on

ic. It's made out of metal, and there is like a seat
belt strapped around the patient so they cannot fall off

if they roll over on one side or the other.

Q. Transferred from the operating table to the
gurney?

A. Corrsct.

Q. Still in the operating room?

A. Corract.

EJA00005703
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Q. And is she -- you said a mattress, is there

anything on top of the mattress?

A. A sheet.
Q. Anything on top of the sheet?
A. There is a Chux usually under the patient.

That's already on top of the sheet, and the patient is

then rolled up on to that.

Q. Now, as you were with Miss Herron -- I mean,
did you find when you have completed this procedure, was

she bleeding unusually?

A. Not that I am aware of.

Q. You didn't see it?

A. No, I did not see any bleeding.

Q. And she was put onto the gurmey, you were

waiting for her tube to restart the I.V., then move her
into the recovery room. Did you notice any unusual

bleeding on the Chux pad?

A. No.

Q. Did vou eventually get the I.V. started?
A. Yes, I did.

Q. Was she eventually transported to the

racovery room?
A. Yes.
Q. I want to ask you some questions about some

of the racords.

EJA00005704



O MY VR N |

[ P - R PIFN

b Cemilliles B, |

ek b

10

11

12

13

15

16

17

18

13

20

21

We had another paéient by the name of Heather
Page. I am-showing you Exhibit No. 7, sir. Tell the
jury to remind them what Exhibit 7 is.
A. This is the operating room log for the 17th
of April, 1998.
Q. And what happened in terms of with Miss Page?

You've written down a begin time of her procedure at

what?
A. 1:17.
Q. Well, now, Miss Herron was still there?
A. No.
Q. Miss Herron was already gone?
A. That's corract.
Q. Miss Herron was in the recovery room?
A. That's correct.
Q. So, she was in the recovery before 1:30°?
A, That's correct.
Q. So, it would-ge your recollection and

testimony that whoever wrote on the recovery room chart

that Miss Herron was there at 1:30, would not be

accurata?
A, That's right.
Q. Would you bring in, for example, Miss Page if

Miss Herron was still present?

A. No, I would not.

38
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Q. Why not?

A. Well, as a privacy matter for number one, and

it's just not done.

Q. Okay. And when you wrote 1:17, did you write
1:17? _

A. Yes, I did.

Q. When you wrote that, what did that reflect?

A, That was the time.she walked through the
door.

Q. Now locking at Miss Herron, excuse me,

Miss Page's records, which have been admitted, they are
Exhibit 4. Can you tell me, you made a special note
concerning an adjustment in time on her record. What was
that about, sir?

A Yes. Just at the time she walked through the
door, someone, one of the medical assistants, came into
the operating room and said lunch had been ordered, is
nege now, and can we take a break. And I said, sure,
because at that time Miss Page had not been put onto the
operating table, nothing happened. So, subsequently
after we had finished ocur lunch, Miss Page was brought
back to the operating room. I didn't want to cross that
off. We don't do things like that, and so I made a note.

Q. What do you mean, you don't do things like

thatc?
£JA00005706
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A. I guess you call it redaction or something of
that nature.

Q. Okay .

A. But so I put an asterisk and wrote procedure
began at 1:50. And the asterisk was then put on the
operating room log after the time 1:09, which is the time
that, it's actually at that point, but it should have

been a little lower.

Q. Dr. Biskind, let me draw your attention to
the television screen. Let me -- this is Miss Page's
procedure time entered O.R., is 1:00...

A. 1:50.

Q. Well, it's 1:17 up on the top, the asterisk

that you are talking about?

A. Is right below that line.

Q. So, it says...

A. Procedure began at 1:50.

Q. Let me have thHis one. You tied that asterisk
inta -- let me resduce this so we can see it all on one
page.

A, Appears that I got a little off the mark, but

it was meant to be after Heather Page's time, which says

1:10, then 2:05.

Q. You also, at the time, and zoom in, we have

who is the first patient, can you see that from where you
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1 If I think there is any more there, you can't

4 " 2 see it, it's cut off, but to-allow the uterus to push the

3 presenting parts into the vagina or into the cervix.
4 This was, in effect, trying to induce her labor at that
5 point.

6 Q. So, that‘s why her procedure was completed

7 that morming?

8 A. That's corresct.

S Q. After her procedure wasn't completed that
10 morning, and you put her on the Pitocin, where was she

11 placed, sir?

12 A. She was taken to the recovery room.
o 13 Q. She was kept there for how long?
14 A. I believe she left around four o'clock in the

15 afternoom.
16 Q. Now, on the cover of Miss S.'s page, we have

17 got -- you know what those numbers stand for, don't you?

18 A. The one circle?

19 Q. Yes.

20 A. The 18 and the 257

21 Q. Yes.

22 A. Those are the number of laminaria. Beginning

23 the first day she had 18 laminaria put in. The second

24 day she had 25 put in.

25 Q. And did you make a special note concerning

£.JA00005710
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1 what you did with respect to-those laminaria?
fir_ 2 A. On line, line 8, I believe it is, start of
3 13:15 p.m. taken to the O.R. and 25 laminaria iaserted,
4 to begin Cephalexin, 500 milligrams, 100 gram stat, which
5 means immediately, then one T.I.G., which means four
6 times a day for ten days; that's on antibiotic.
7 Q. How did you make the determination that you

8 made to relam her?

9 A. When the patient was still in the recovery
10 zroom, I did a2 bimanual examination in the recovery room,

11 found that the cervix had not dilated, and the presenting

12 part of the fetus was not felt in the cervix.

£ 13 Q. What time was that?
| 14 A. That was right around 3:15.
15 Q. You would have been in the recovery room at
16 3:15?
17 A, Yes.
18 Q. Than yoﬁ? final note on this chart would be,

19 let me zcom in on that again.

20 A. Double asterisk, then says relam'd at 3:30
21 p.m. and the date 4-17-98.

22_ Q. Now, you have your break for lunch, I think
23 befors I got into this utilized explanation for those
24 records. You were telling us that you broke for lunch.

25 What was done with Miss Page?

~
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A. She remained in the waiting area, patient
waiting area.

Q. And you had lunch from approximately what
time until what time?

A. I was actually eating lunch over a period of
probably five minutes.

Q. What were you doing?

A. I went into the réception area, which was
where the food was. I had a cheeseburger from
McDonald's. Took me approximately two minutes to eat a
cheeseburger, which was about as much as I ever ate for
lunch.

Q. At some point in time, did somebody come and

say something to you concerning Miss Herron and bleeding?

Al That's correct.
Q. What happened?
A. I must have been on the last bite of my

hamburger, cheeseﬁurger. Miss Lopez came in and said
that I needed to come into the recovery room to see a

patient who was bleeding, and that was how I was

notified.
Q. Did you?
a. Yes, I did.
Q. What do you go and £ind?
A. Well, I went into the recovery room. I find

£JA00005712
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LouAnne Herron, who was on the bed, or gurney, whatever

you want to call it, and --

Q. Was there bleeding?
A. Yes, thers was.
Q. Did you make an estimate, excuse me, about

how much of that bleeding theres was?

A. Yes, I did.
Q. What estimate did you make?
A. My estimate was about 100 cc's of blood.

Q. Why did you think about 100 cc's?
A. I have been doing this for a lomng, long time.

You have to make some form of a judgment, that was my

decision.
Q You just thought that's right?
A. Yes.
Q. Did that amouﬁt of bleeding alarm you?
A. No, it didn't.

Q. Does it look like something that was
extremely unusual?

A, Not at all.

Q. Did you determine Miss Herron's other

information at that time?

A. I am sorry, I don't recall. I don't know

what you mean by "other information."

Q. Did you find, check either with the

EJA00005713
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medical -- were there other medical assistants present?
A. Yes, at least one, I think two individuals
there at that time.

My assessment of the situation, at that time,
was basically look at the I.V., which showed it to be- |
infiltrating, net running. I also, at that time, or
within a matter of a second or two, pulled the drapery
back, lifted the gown, and puﬁ my hand on Miss Herron's
abdomen, felt that the uterus was soft and relaxed in
what we call atony, a-t-o-n-y, and massaged the uterus
and put considerable pressure on the uterus to force any
blood that might be still present in the vagina out

because it's a way of doing that.

Q. Did any blocd come out?
A. No.
Q. And when you found the uterus in what you

describe as a position of atony, or condition of atony,
what does that mean to you in terms of the uterus and its
bleeding? T
A. Subsequent to emptying in a prsgmancy, the

uterus can relax and the muscle then is soft and boggy-
The utarus can be still enlarged, and it means that the
control of bleeding, which the uterus normally does Zfor
itself, is not working.

Q. And did vou check Miss Herron's vital sigms

EJA00005714
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at that time?

A. I locked at the chart, noted the blood
pressure.

Q. Okay. Was that blood pressure 90 over 507

A. Yes, i; was .

Q. With that blood pressure, did you think, oh

my God, I perforated this woman's uterus, she had
bleeding today two times?
MR. AHLER: Objection, leading.
THE COURT: Sustained, leading
Q. (BY MR. KAZAN:) What did you think, I had --
A. I think an atomnic uterus that was not
contracting because the Pitocin drip, which was running,
was not running, and needed to be restarted. And the
blood pressure --
I am sorry, I did not let you finish the
question. The blood pressure was one which was not
uncommon to see in a patient in the second trimester and

we had drugs, and having had a procedure done.

Q. This drop, this systolic drop from 125 to $07?

A. That's corract, that was not subject to my
concern. —

Q. That didn't --

A. Net at all.

Q. Okay. So, you saw the blood, you saw the
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blood pressure, and, I mean, did the uterus perforatiowm.
even cross your mind at that time?

A. Absolutely not.
Q.  Did any kind of intermal hemorrhage cross
your mind at that point in time?

a. Not at all.

Q. When you checked with Miss Herron's fundus by
pressing on the abdomen, did sﬁe wince or yell out in any
kind of pain?

A. I don't recall, but I'd like to clarify the
pressure is not just a matter of putting a hand on, doing
pressure. You actually put your -- in a woman who is not
obese, you can put your hand on the entire uterus, as if
a ball in your hand and squeeze on it. So, it's a matter
of squeezing and pressure at the same time. It is not
just putting a hand flat on an abdomen and sctopping at

that point.

Q. Okay. At this point, though, you thought,
your thought process was that whatever you were seeing

was the result of what?

A. It's a very common thing to have an atonic

bladder immediately right after.

Q. Atonic bladder?
A. I am sorry, atonic uterus.
Q. You thought the cause of that was...

EJAQQQOS716
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1 A. Lack of Pitocin flowing in the I.V.

2 i Q. When you say the I.V. was infiltrated, what
f:?% 3 exactly do you mean?

4 A Means that the needle is either not within

. S the lumen of the vessel, which you think of a straw,

6 meaning the inner portion of the straw. It's outside of

7 it. Therefore, the fluid that is still dripping from the
8 bottle or the bag containing Ehe solution, is going into

9 the soft tissue arocund the vein, it becomes hard and

10 swollen and it makes that site not a site that you can -

11l use to restart. You have to go into another site at that

12 time.
o 13 Q. And did you instruct somebody to do that?
\
‘ 14 A, Yes, I did.
1s Q. And what did you do after you instructed
16 that?
17 A. Well, at that point in time, I was made awaré

18 of the fact that our nurse, Lois Montagno, was not there.

19 I guess I started looking for her.

20 Q. Okay.

21 Al And I became a little bit disturbed by this.
22 Q. What did you do?
23 A Because I didn't know she was not thers, and

24 I questioned where she was, and I don't racall the exact

25 answer, but I was made aware that she was no longer in
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the building. And I asked for Carol to come over to the

O.R. so I could clarify matters.

Q. And did that happen?
A, Yes, it did.
Q. Did you have a conversation with

Miss Schadoff?

A. We had a conversation and bottom line was
that additional help was going to be summoned from one of

the other facilities to take up the slack.

Q. Qkay. And you went back into the O.R.?
A. Yes, I did.

Q. And completed Miss Page's procedure?

A. That's correct.

Q. And after that, did you conduct any more

procedures for the day?

A. At the time I talked to Carcl in the room, I
said I am not going to do any procédure today, other than
the fact that I did have the patient.

Q. And, at this point in tiﬁe, did you give the
medical assistants that were in charge of Miss Herron any

instructions with raspect to her bedding, for example?

A. Yes.
Q. What did you tell them?
A, I instructad them, the medical assistants, to

remove the soiled Chux and sheet. I don‘t believe there
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1 1is anything on the sheet but a soiled Chux, and to

2 replace it so that we could evaluate any bleeding that

3 might occur later on while she was there.
% 4 Q. When you went back into the operating room
5 with Miss Page, I think ycu indicated her procedurs began

6 at 1:50, were you apprised of the bleeding condition of

7 Miss Herron?

8 a, I believe I may have talked with Michelle

2
&
3
=

,5:3 9

Price, who told me that once the I.V. was started, the
10 drip was running, that everything locked good, that there

I1 was no further bleeding at that time.

12 Q. As a result of that, did you have any further
Eeg_ 13 concerns at that point in time?
i 12 First of all, had you resally any concerns

15 about Miss Herron prior to that time?

18 A. Not about -- not as far as any bleeding was

YRAN

~

B e
Qe St ‘3
Rt oh

17 concerned.

18 Q. And what was your feeling about Miss Herron
19 after Miss Price came in and told you that there was no

20 more bleeding?

21 Al Thers was -- she was totally out of my mind

22 in that respect.

23 I knew she was thers. I didn't have any

24 concern that she was having a problem.

25 Q. Okay. You finished Miss Page at a little bit

EJAQ0005719
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after two o'clock?

A, I believe so.

Q What did you do after that?

A. I relaxed.

Q You did?

A. I went bhack into the recovery room to check

on LouAnne Herrom. I went in recovery to check on my
patient with the twins. I miéht add, at that time,
periodically all throughout the morning and after lunch
and the rest of the day, I periodically checked my
patient with the-twins. I felt her abdomen for
contraction, discussed with the nurse whether she was
having any problems with vitals; this was an ongoing
thing all afternocon.

Q: And the reason you were continuing to check
on her was why?

A. I wanted to know whether we were going to be
able to abort her yet that day, by the natural processes
was our hope, or whether I was going to end up having to
stop the I.V. and relam her, and have her come back the

following day.

Q. And at approximately 3:15 you made that
decision?

A. Yes, I did.

Q. Were you going to, for example, after you

EJA00005720
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learned Miss Montagno was gone, were you still going to
try to abort the lady with twins as well? _

A. I hadn't really given it a thought because I
felt that if we were going.to do anything, nature would
probably do this for us. And this may sound peculiar,
but patients frequently, when they are on Pitocin drip,
especially if they are not a full-term pregnancy, will
pushh the contents of the uterﬁs literally right out onto
the bed, and they just, you know, if you observe it,
obviously you take steps and actions, but really, except
for checking for bleeding, checking for completeness,
there is really nothing else to do at that point. It's
completed for you. I was hopeful that would be what

happened, and under those conditions, whether Lois was

there or nct, really was not too important.

Q. Okay. Because you were thera?
A. Yes. -
Q. So, you relaxed, you went into the recovery

room, you checked, besides Miss Herron and Miss S., was

there any other patients in the recovery room at that

time? -
A, I don't recall.
Q. If there were, you would have checked on
them?
A, Only if the nurses, medical assistants, would
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have asked me to pursuant to any problem that they felt

existed at that time.

Q. Now, you went back where after you went
through this period?

A. I most likely stayed in the O.R., at that
time, because it was being cleaned up, and it was being
cleaned up rather slowly. It is my feeling that we
should proceed at a reasonablé paca. It was not
happening. It was just everything was sort of dragging
getting things done. I knew I had a number of patients
that I had to examine, go through the charting, and then
put in the laminaria that were waiting.

Q. In fact, in terms of that number of patients,
the operating lab for the following day, April 18th,
revealed how many patients, sir, that had laminaria
insertions?

A. Well, we did -- sorry, I have to check this.
We did nine patients the next day that had laminaria
insertions.

Q. Those laminaria insertions the next day being
April 18th?

A, Yes. Some of these wers placed that day, and
some wera placed the day before.

Q. Some?

A, That was when I stopped doing procadures.
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1 There were still patients that had laminaria that hadn't

== 2 been done, we sent them home, and ones who were due for

(Y]

laminaria inserticn for the next day were done that day,

4 done the 17th.

5 Q. Can you tell me how many were deone on the

~ 6 17th that had not been done on the 16th?

7 A. I would have to look at the chart, but I know

8 that there were probably five altcgether.

i

by
Al
D

Q. That were left over from the day before?
10 A. No, that i lam'd on the 1l6th. I am sorry,

11 lam'd on the 17th.

12 Q. So, you did about five laminaria insertioms,
13 that would be prior ta the time when -- would that be in

14 relation to the time yocu relam'd Miss S.?

15 A. The lady with twins, close to 2:30. Between

16 2:30 and 3:15, thereabouts.

B 17 Q. Somewhere in that time frame?
18 A, Yes.
19 Q. And you're judging that time frame on the

20 basis of what, sir?

21 A. The times that I have put on the O.R. log,
22 the times that I have put on the chart with the patient
23 with twins, and, in retrospect, I established a time

24 sequence.

25 Q. Were there any problems in terms of laminaria
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1
»oH ‘1 insertions that aftermoon?
- 2 A. No, there were not.
- 3 Q. And while you were -- by the way, at some
i 4 point in time, do you remember Deryl Whitlock arrives at
%gé 5 the center?
-

; ] A. That's correct.

7 Q. Were you aware, or somebody tell you that

g 8 Deryl is here?
é@k 9 A. I don't recall whether scmebody told me or

- 10 when I happened to walk into the recovery room, saw her
;%é 11 at that time, but it was pretty much sort of

12 simultaneous.

o 13 Q. Have you worked with Deryl Whitlock?
14 A, Yes, I have.’
15 Q. What did you think of Deryl Whitlock in terms

16 of capability?

- 17 A, Hiéhly competent, very experienced, and I had

18 complete confidence in her ability to do recovery room

19 work.

20 Q. In terms of complete confidence in her

21 ability to do recovery room work, what did you think of
22 her in terms of actual job title?

23 A, Well, I knew Deryl for quite some time, and
24 eaven though she didn't work at the Phcenix Center

25 frequently, she worked enocugh that I was aware of her.
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s 1 And until this whole episode came on, we started seeing
2 the interviews with all the M.A.'s, I thought that she

3 was a Licensed Practical Nurse, not a medical assistant,

4 and it-was subsequently, the interview, ;hat I found out
5 that she was a medical assistant.

6 Q. Until that time, I mean on the 17th, when,

7 during Miss Herron's procedure and with Deryl Whitlock in

8 charge, you felt that, you thought that Miss Whitlock was

9 an LEN?

10 MR. AHLER: Objedtion, leading.
11 THE COURT: Sustained, leading. Ask in a

12 non-leading manner.

s 13 Q. (BY MR. KAZAN:) Did you think a particular
14 job status on the -17th?
15 AL Yes, I thought she was a practical nurse.

16 Q. Miss Whitlock's notes indicate that at

17 approximately 2:30 she has some sort of contact with you,

18 that you loock at the patient, request that she change the
19 I.V. bag?

20 a. I believe so.

21 Q. What was the r=ason you had her check the

22 I.V. bag?

23 a. I think it was just practically out, aﬁd when
24 they are practically out, usually ask by the rescovery

25 room staff, do we want to give additiomal fluid.
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1 Q. When you looked at Miss Herron, and this
2 would be around 2:30, per Miss Whitlock's notes, did you

3 see anything unusual about her that caused you some sort

ﬁj 4 of concern?

S A. No, I did not.

6 Q. After you instructed Miss Whitlock to change
7 the I.V. bag, what did you do? .

8 A. When I was in the recovery room doing this

9 literally all morning and afternoon, I checked my patient

10 with the twins. When Miss Herron came into the recovery
'tgg 11 room, as long és I was there, I stopped by, checked her
12 as well, and literally felt the uterus, loocked for any
ST 13 signs of additional bleeding and had some words,
14 depending on what the situation called for.
15 Q. But after you told Miss Whitlock -- after you
16 checked her, told Miss Whitlock to change the I.V. bag,

17 do you stay in the recovery room or did you go someplace?

18 A. Within a matter of -- I went back into the

19 operating room.

20 Q. To do what?
21 A, To start working on laminaria insertiomns. -
22 Q. Now, at 3:15, your records show that you did

23 scmething with rsspect to the lady with twins. We talked

24 about that alresady this morning.

25 A. I already talked about that.
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1 Q. Where were you when you made that

£ 2 determination?

3 A. In the recovery room.

4 Q. Miss Whitlock indicated that approximately --
5 by the way, when you checked on Miss Herron between 1:30

6 and 1:50 when you began Miss Page's procedure, what was

7 Miss Herron's mental status?

o 8 A. Miss Herron, the entire time she was in the
=
=3 9 recovery room that I witnessed her, she was talking. She

10 was anxious to get up off the gurmey, go to the bathroom.

11 She had to be rest:ained so she didm't hurt herself.
12 " We knew that she was still under the

_— 13 influence of some medications, and she was talking
14 loudly. And I can't repeat the exact words she was
15 talking about, but she was having cramps from the

16 Pitocin, and I tried to reassure her that she was having

17 uterine contraction discomfort, that everything was fine,

18 and she was. Of course the I.V.'s were disturbing to her
19 because they were in her arm. She couldn’'t quite move

20 around. We don't have side rails on these gurneys; there
21 are just straps that hold the patient like a seat belt

22 would, and I think I have answered your gquestiom.

23 Q. Okay. Did you come into the recovery room

24 aver to see if Miss Herron was ever knocked out,

- 25 unconscious?
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A. No, I didn't.
Q. Duriné the time that you came into the
recovery room, was she awake?
-A. - She was. always responsive talking to her. As
far as responding toc, not just moving around.
Q. Did Miss Whitlock express concern to you, at

some point in time, that the patient was groggy?-

A. Yes.
Q. What did she tell you?
A. She told me she was falling off to sleep and

asked me whether it would be acceptable to give her some

Narcan.
Q. And what did you say?
A. I said, absolutely, no problem.
Q. You said that? Why?
A. Why, it's very common for the individual to

have a sustained effect from the Demerol, and the Narcan
is an antinarcotic preparation that is going to relieve

the effects of the Demercl, wake her up, if that's the

problem.

Q. - Was there any chance that the Narcan would

harm the patient?
A. None whatsoever.

Q. Does the Narcan operats to contradict the

Compazine or the Valium, siz?
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A. Not .at all.

Q. Did Miss Whitlock inform you after, or did
you see the results of having given Miss Herron the
Narcan? o

A. Yes. I was in the recovery room subsequent
to that, and, again, saw Mrs. Herron, examined her, and
talked to her. And I said, I suppose, in some sense, how
is she doing? And Miss Whitléck never said she was
having a problem. She just said still groggy. I said,
okay. We are going to watch her for a while.

Q. What was your thought process going on in
terms of grogginess?

A. I wasn't certain it was either. As I said in
the beginning, an unusual reaction to drugs, which some
people do have. I think, at that time, I might have
suggested to Carol to see 1f she could get us any
background information, even though the chart did not
reflect any information. It's not unusual for a patieﬁt
to not give us pertinent information as oppcsed to
misleading information. And so I think I suggested thaé
she try to reach a family member, find out if she had any
information about being a drug user or having any
problems from, gquote "allergies to_drugs," that's a very
commonly used term, which has many, many meanings.

Q. Did you think, or did you have a thought
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1 process concerning what you, I guess, believed would be

{" 2 the cause of Miss Herron and the grogginess?

3 A. Yes, I felt this would eventually wear off.

4 We had seen this before.. It's not totally uncommon. You
5 don't see it very coften, but you do see it, and the
6 patient just literally has to sleep it off, and hopefully

7 their kidneys flush things out of their system so they're

8 éble to then ambulate and ablé to be taken home.

9 Q. Did Miss Whitlock apprise you that there was

1
7

e

%
-
=

10 some unusual bleeding?
11 A. Not at all.

12 Q. Did she ever apprise you that Miss Herron's

e 13 Dblood pressure was dropping significantly?

14 MR. AHLER: Objection, leading.
15 MR. KAZAN: I don't think so.
16 - THE COURT: Overruled. Asking him whether or

e 17 not it occurred doesn't suggest an answer.

18 A. THE WITNESS: I don't understand.
19 Q. (BY MR. KAZAN:) Did Miss Whitlock say
20 whether or not Miss Herron's pulse sped up?

21 A. Not at all.

22 Q. Did you have occasion to see documentation
23 that Miss Whitlock kept concerning Miss Herron's course
24 of tresatment?

25 A. Yes, I did.
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Q. You didn't éee the particular notes that
Miss Whitlock made? I am not talking about those.

A. Not those notes.

- - Q. I am -talking about the day that Miss Herron .

was in recovery. |

A. The date Miss Herron was in the recovery
room, recovery, I had occasion to see a small piece of
paper with several vital sigﬁé on it which pertained to
Miss Herron, which were adjacent to her chart on the
gurney area, and these were normal values. Very common
thing for recovery room nurse, aésistant, whichever, to
make these notations, then to subsequently chart them on

the chart when the patient is discharged later in the

day .

Q. Can you specifically recall today what
exactly those numbers are?

A. No, I can't give you exact numbers. I know
that they were within the realm of 110, 105 over 60 or 70
diastolic, that they were, my estimation, clinical

judgment, to be within the normal values.

Q. Did those blood pressures cause you any
alarm?
A, Not at all.

THE COURT: Let's take the morning recess.

Take a ten minute recess. Remember the Court's

EJA00005731
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(Recess taken.)

THE COURT: 99-00198. Show the presence of
counsel, defendants, all members of the jury.

You may continue, Mr. Kazan.

Q. (BY MR. KAZAN:) Johﬁ} we left off, you made
mention of having been in the recovery room and having
viewed next to the chart a smail piece of paper that
contained bloed pressure or vital signs; do you remember
that?

A, Yes.

Q. In your experience, was that something that

was not unusual for medical assistants to do?

A, Very common for recovery room personnel to
do.

Q. In terms of...

A. Following the patient.

Q. Keeping their notes?

A Keeping their own notes, yes.

Q. That would be something that you would rely
on? -

A. Absolutely.

Q. Following your completion of the laminaria

insertion on Miss S., the lady with twins, what did you

do?

EJAQ0005732
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A, Went back into the recovery room, saw LouAnne
Herron, and what I had done before, I believe at that
time or time before that, I took her vitals myself.

There was one period of time that I did a blood preééure

check, checked her pulse. I know I_did that. I think it
was to confirm, trying to be confirmatory. Always two or
three people around her, so she was being attended to

extremely well, if you wish.

Q. Did any of the time you were there, either
inserting laminaria, or in Miss Page's procedure, other-

than the one episode when Mabel Lopez came to get you,

'did anybody come out of the recovery room come, and tell

vou any kind of problem with Miss Herron?
A. No, they did not.
MR. AHLER: Objection, leading.
Q. (BY MR. ‘KAZAN:) Did not --
"THE COURT: “Sustained. Mr. Kazan, ask in a
non-leading fashion, please.
Q. (BY MR. KAZAN:) Dr. Biskind, with respect to
the last time you wers with Miss Herron, can you tell us

approximately when that was?

A. As best my recollection, it was about 3:45.
Q. and you judge that from what?
A. Finished doing the re-laminaria of the

patient with twins, taking mors or less a final look,”
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1 made a decision as to whether or not it was suitable for

2 me to leave the premises.

3 Q. And did you make that assessment?
4 A. Yes, I did.
S Q. Throughout any of this time, had uterine

6 perforation crossed your mind?

7 A. Never.

8 Q. Did any kind of internmal hemorrhage issue

9 cross your mind?

10 A. No, neither at all.
11 Q. Was that even a thought?
12 A. Not at all.
T 13 Q. Dié you -- the assessment you essentially

14 made was what?
15 A. That it was drug related, and there wasn't a
16 bleeding problem because -- there wasn't a bleeding

17 prcblem. There was no visible bleeding since that first

18 episode. The only affectztion of her personality, at
19 that time, and this all led me to believe, with the
20 vitals being within the normal parameters, that we wers

21 dealing with a drug problem that would resolve itself.

22 Q. And on that basis you felt comfortable doing
23 what?
24 A. I felt comfortable changing my clothing,

- 25 1leaving her in the hands of Deryl Whitlock who I had all
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1. the confidence in the world.
O 2 : There was a small discussion, at that time,
3 as to whether she foresaw any problems with her being
4 able to ambulate at a somewhat later date.<-§ﬁd it waéwmy
5 understanding, even at that time, that they were still
6 waiting for somebody to come to take her home, because it

7 was my understanding that throughout the aftermoon, there

8 were no individuals that were related to her, per se.

9 Retrospectively, I have heard otherwise, that was my

10 understanding.

11 Q. At the time?
12 A. Yes.
(sz 13 Q. And did you, in fact, leave?
' 14 A. Yes, I did.
15 Q. Approximately what time?
16 A. A little after four o'clock.
17 Q. Now, sir, the next thing you hear is what?
18 A. The next thing I heard, my pager going off.

19 I was give or take ten minutes away from the facility.
20 Q. What are you told when your pager goes of£?
21 A. My pager had the telephone number of A-Z

22 Center. The pager does not tell me anything other than

23 npumbers.
24 Q. What did you do?
25 A. I got out of traffic as socn as I could. I

EJA000Q5735
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called. Pulled over to a safe spot along the road, took
my cell phone . and answered the calli

Q. Who did you talk to?

A. I am really not sure who I talked to the
first time. I thought about this a lot, but I am really
not 100 percent sure. I talked to somebody. I believe
it was one of the medical assistants.

Q. And were you infofmed information?

A. The information that I was given was that the
individuals attending to LouRmnne, it was sort of a
somewhat hysteriéal voice, said we can't get a pulse,
she's having difficulty breathing, what should we do.

Q. What did you tell them to do?

A. I told them I couldn't do anything, call
9-1-1, I will call back later.

Q. Okay. Now, prior to the time you left, had

you seen any exhibition of Cheyme-Stokes respirations,

sir?

A. No.

Q. Did you see any-indication of agonal
brsathing?

A. No.

Q. Did you hear any complaints from Miss Herron

that she was cold or could not feel her lags?

MR. AHLER: Objecticn, leading.
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THE COURT: Overruled, you may answer.

A. THE WITNESS: No, sir, I did not.

Q. (BY MR. KAZAN:) And did you observe any

condition of groping with consciousness by Miss Herron at

the time?
. A. I am sorry, you want to repeat?
Q. Did you see Miss Herron groping with

maintaining consciousness in your presence?

A. No, I did not.

Q. None of that?

A. No.

Q. Did any of the medical assistants apprise you

of any of that type of behavior?

A, No.
Q. Did you call back to the clinic?
A. Yes, I did.
— Q. Approximately how long a wait?
A, I really have to loock at that chart. I have

gone over this so many times, time frame was a little

straﬁge. I think 15 to 20 minutes.

Q. At that time, do you recall who you spoke
with?

A. No. Again, I think it might have been Sylvia

Aragon, but I'm not sure.

Q. Now, at the second time you called, did you

EJAQQNOSTIT
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become apprised of any other information concerming

Miss Herron's condition?

A. Yes, I did.
Q. What was that? i
A. T was told that the paramedics were there.

They were taking her to Goéd Samaritan Hospital emergency
room, that they were unable to get a pulse, that she had,
quote, flatlined, which was f;

Q. Which meant to you what?

A. Means the cardiograph record attached to her
cheSt-showed no heart activity.

Q. Which meant to you?

A. Meant to me that she was probably gone. She
was probably gone.

Q. What were you thinking when you got that
first call?

a. I couldn't imagine. It was mind boggling
that such a thing happened in the short period of time.

All afternoon, watching Miss Herron, not

really seeing any problem that would be a
life-threatening problem, then to have this happen
suddenly. As a physician, you know, thers can be sudden
insult to the body that can cause sudden death. It was
an overwhelming thing, and, you-know, it's a terrible
thing when a patient dies, and that was it.
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Q. Did you want anything béd to happen to
Miss Herron?

A. No. 1Itis terrible when a patient dies.

Q. ‘John, if you had any indication that
Miss Herrom had been in trouble prior to the time you
left, would you have left?

A. No.

Q. Now, at the time the -- at the time of your
second call, were you apprised where the paramedics were

going to take Miss Herron?

A. Yes.

Q. And did you kind of presume where that would
be?

A. I presumed that she would be taken directly

across the street.

Q. " The hospital.
Eventually, did you call the hospital to

check on her condition?

A. Yes, I did.

Q. And where did &ou make that ;all from?

A. I made the call from my home.

Q. and what were you informed, at that time,
when --

A, When I finally got a hold of the secretary in

the emergency room, I told her who I was, and I said that

EJAD0005739
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I was calling on behalf of a patient who was brought in

by the paramedics by the name of LouAnne Herron. And she

"looked at the records, and took her a few moments, she

said that the patient had been pronounced dead, and I
don't recall whether I asked her directly, but I think
cshe told me that there was a family member, she thought
it might be the patientfs father, had come into the

emergency room subsequently.

Q. Did they know the cause of death at that

point?
2. I'm not aware that they did.
Q. When did you find out what happened to

Miss Herron?

A. Following day, I talked with Dr. Brown, the
medical assistant who performed --

Q. The Medical Examinex?

A. Mediéal Examiner, this was after the autopsy
had been performed. And the information that Dr. Brown
gave me was there had been a perforation of the uterus,
that there has beer internal retroperitoneal bleed, and
that her final diagnosis was still pending, bﬁt
laboratory reports, she felt that it.was secondary to
hemorrhage, and that was the end of the réport at that
time.

Q. Had you gotten paged the evening before of a

F.lannnne— ..



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

need to fax records over

A. Yes, the Medi

clinic with a request to have the medical records sent to

them.
Q. Did you go ba
A. Yes.
Q. That evening?
A. That evening.
Q. For purposes
A. To make sure
appropriately.

to the Medical Examiner?

cal Examiner had paged the

ck down to the clinic?

of what?

the record was sent

Q. and did you do that with anybody else?

A. Carol was the
Q. And what happ

transmission? How were Y

re, Carol Schadoff.
ened with respect to the

ou supposed to transmit the

records to the Medical Examiner?

A. T wasn't personally involved, but..:

Q. Were you present?

A. I was present, and Carol was preparing to
fax the records over to them:.

Q. Did something happen with the fax machine?

A. The fax machine that we had at the facility

apparently wasn't working properly after one oOr two pages

had been sent, and she said, I am just going home, use My

own fax machine at home,

get it over to them right away.
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MR- KAZAN: I don't have any other questions.

THE COURT: All right, thank you.
Mr. Morgan.
MR. MORGAN: Thank you, Your Honor.

Just one second.

CROSS-EXAMINATION

BY MR. MORGAN:

Q.

Carol?

Herromn.

exact date.

Q.

A.

Dr. Biskind, when was the first time you met

On April 16th, 1998.

That was the first time you ever met her?
I am sorry, Carol?

Carol.

I am sorry, I thought you meant LouAnne

Some time early in March. I don't have an

Would have been_about the middlie of March?

My recollection was close to the beginning of

the, but I may be mistaken.

Q.

And had you worked with her very many times

at the A-Z Clinic prior to this event with LouAnne

Herron?
A.

Q.

No.

Did you know that she did not have any

F.1ANDNORT74S
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medical --
A. I believe so. g
Q. Did you know that she was a counselor?
A. Yes.
Q. Had you had any meeting with her where she

explained what her role was?

A. Would you repeat?'

Q. Did you have any meeting with her where you
aiscussed what her role at the clinic was?

A. No.

Q. How about Dr. Hachemovitch, did you talk to
Dr. Hach about it?

A. There was one occasion when he was in the
city, we had lunch, and I believe, I am trying toc recall
the time frame, beéause I have no way of relating, other
than the fact that I believe Carcl had been nired at that
time. And he requested that I try to cooperate because
he realized that the situation had been difficult with
nobody in charge for a period of time, having repeatedly
new faces coming in to look at the, quote, "Jjob," and see
if they wanted to take it,-and that we should all pitch
in to try to make the best of the situation unﬁil it was
resolved.

Q. At that time, when talking to

br. Hachemovitch, did you know whether or not they were

£.1A000N5743
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locking for a clinical director, a medical person to

handle the back office? -

A. I don't really believe that was in the

conversation at all.

Q. = Now, om April 7th -- 9th, you indicated you

weren't working?

A. That's correct.

Q. Were you even in Ehe state?

A. No, I was in Ohio.

Q. When was the next time you came to tdwn?
A. Early the following week. I think it was

Tuesday or Wednesday.
Q. And with the idea that you worked Thursday,
Friday and Saturday?

A. Yes.

Q. Now, if Loulnne was seen on the 7th, were you
in town the following week available to do any kind of

procedure that she might need?

A. " Well, I don't remember whether it was Monday
or Tuesday that I came back to Phoenix, and if I was in
town Tuesday, Wed;gsday before the Thursday that I was
supposed to be coming in, certainly somebody might have
called, and I was there. And if there was nothing that
interfared with my ability to come to the facility to do

the procedure, I suppose you could say I was available.

E.JANONNKT744
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Q. But the next scheduled time that you had

available at the clinic to see LouAnne would have been

the 1le6th?
A. That's correct.
Q. Now, you indicated that on the 1l&th, you

talked to Carol and were given two files?
A. I am sorry, I didn't hear what you said.

Q. You indicated on the 16th you talked to Carol

and to Michelle Price, you were given two files?

A. Two files, you mean patient charts?

Q. Yes.

A. Correct.

Q. Chart, I am sorry.

A. Correct.

Q. And that one was on the twins, one was on

Miss EHerron?

A. That's correct.

Q. And that with respect -- was theré soﬁething
special that you needed to know about the twins patient?

A. I- was unusual to have twins that far along
in a pregnancy, and so it wasn't an every day occurrence.
That's all I honestly recall about it.

Q. You were told, at that time, some gquestion
about pricr ultrasounds?

A. No.

EJAQQO05745
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Q. I am sorry, with respect to Miss Herron?

A. No. The conversation, as I recall it, was
with Carol, that an issue had been raised as to the
gestational age.

Q. Do you know what that issue was?

A. What the date, what the gestational age was,
I presumed that was the issue. Was she under 24 weeks or
at 24 weeks, that's always thé issue.

Q. Did she tell you, at that time, that she had
discussed the case with Dr. Hachemovitch?

A, Not to my recollection, no.

Q. And you were not informed that there were any
prior ultrasounds at all?

A, No.

Q. When you looked in the chart, you didn't see

any prior ultrasounds?

Al There were none in the chart, no.

Q. And you have a distinct memory of actually
looking?

A. Yes.

Q. Michelle Prices, was she privy to that

conversation with you and Carol?
A. Yes, she was.

Q. Now, lat=r on that day, or you indicated that

you had a discussion with Michelle Price, and you told

EJA00005746
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her to do the ultrascunds, and you never indicated to her
that she should change the ultrasound in any way that
would make them less than accurate; is that correct?

A. That's correct.

Q. You indicated in your direct, in your direct
testimony, that there was some basis to think that
Miss Herron might be over 24 weeks. What was the basis

that you were talking about?

A. I don't know. I don't recall saying that.
Q. Okay. As far as you're concerned, there was
merely a question?

A. That's correct.

Q. As a doctor, you've indicated that you wanted
to make sure that you had an accurate ultrasound to see
if she could have the procedure done, correct?

A, One, the modalities that I would use to make

that decision.

Q. Now, we heard the doctor yesterday, I forgot
his name.

A. Hoffman.

Q. Hoffman. Dr. Hoffman told us that basically

when you look at ultrasound for purposes of doing
abortion procedurss, most concerned about the size?
A, The size.
Q. The size?

EJAQO005747
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Yes, that's true.
You would agree with that?
Yes, I would.

So, that would be your major concern in

locking at the ultrasound that was generated by

Miss Price?

A.

Q.

Absolutely.

I believe you indicated that you thought all

of the ultrasounds were good?

other two?
A.

Q.

Correct.
You did three ultrasounds?
As far as I recall.

Do you have any idea what happened to the

No.

Did you -- were they already in the chart,

stapled in some way, or laid in the chart, or just handed

to you?
A.

her hand.
Q.
A.

Q.

She just came in, had three ultrasounds in

No chart, just --
Not to my rascollection, no.

Now, after you finished your clinical

examination and looked at the ultrasounds, do ycu

remember what happened to the chart?

EJA000QS748



1 A. I'm not sure what you're asking me about.
(ﬁ 2 Q. Well, at the time you did your bimanual
3 examination, would you -- would the chart have been with

4 you in the room?

5 A. Yes.

6 Q. Okay. And after you made the determination
7 that she was less than 24 weeks, could have an abortion

8 at your clinic, then what happened to that chart?

9 A Well, excuse me, whoever would have been in

10 the room with me, she then had laminaria placed, at that

11 time, and after the laminaria were placed she would go to

12 the recovery room, so that the chart would be taken by

- 13 the medical assistant, who would have been in the room

14 with her doing the laminaria, that's when the chart went
15 back to recovery. From thers, I prasume, it went to the

16 reception area until the following day.

17 Q. How long would she have been in the recovery

18 room after the laminaria?

19 A. Fifteen minutes.

20 Q. Was there some kind of standard practice or
21 procedure for what happened to that chart after that?

22 A I have no way of knowing.

23 Q. Now, you indicated that after you made the

24 determination that she could have the ultrasound, you did
25 some kind of consult with Miss Herron about informatiom,
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consent, and the possible problems that could be, could

happen in this procedure?

A. Yes. It was éll sort of interwoven at the

same time, examination, discussion.

Q. And that's something that you dou with every
patient?

A. Yes, every patient.

Q. And that's in addition to any informed

consent that might be given by the counselors or M.A.s,

correct?

A. In a sense we are going over that, picking up
the, you might say the most important parts of it,

emphasize to the patient.

Q. And the emphasis to them, at that point, they
don't have to have an abortion?
A. My persomnal feeling is they made that

decision already when they get there.

Q. Now, with respect to the ultrasound machines
that were used in that facility, we've seen the chart,
shows an age and plus or minus nine days, I believe, on
these 22, 23 week ultrasounds. In your experience, is it
the ultrasoﬁnd that did it, or is it two weeks like the
doctor said?

A. In the beginning, I am not an ultrasound

stenographer. I have had no formal training in
EJA0000S750
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ultrastenography. I have not been taught how to the use
machinery, equipment. I have watched it being used.
I've looked at it. I have not been trained in how to
read an ultrasound. This is all secondhand. So, I sort
of learned it on the job, if you wish.

I don't consider myself to be an expert by
any means. I looked, I looked to see what the biparietal
diameter is on the ultrasound; look to see if my
orientation appears to be .satisfactory. If the
biparietal diameter is below the numbers, that would
indicate it to be under 24 weeks. I accepted that, along
with my clinical evaluation.

Q. On the next day, the 17th -- let me back up.

Did you have any further discussion with

Carcl on the 16th concerning LouAnne Herron?

A. No, I did not.

Q. How about the twins?

A. with the twins with Carol?

Q. Yes.

A. Not that I recall.

Q. On the day of the 17th, did you have any

discussion with Carol about Miss Herron's procedure?

A, During the day?
Q. In the beginning of the day.

A. Now, ars you asking, excuse me, are you
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asking before I did the procedure?

Q. Yes.
A. No.
Q. Okay. Did you have any discussion with Jenil

Begay whether to do --

A. Not that I recall, no.

Q. How about any of the other M.A.s?

A. Not at all. |

Q. Did anybody complain to you?

A. Not that I recall.

Q. Did you have any discussion with Lois

Montagno that morning?

A. No, we just said hello, that's all.

Q. Did she mention to you, at any point, that
she would be leaving?

A. No.

Q. Did she, did Lois come into the operating
room with the drugs that morning?

A. My only recollection of Lois' activity was
she started the I.V. that was done on the first patient,
gave the medications, and then went into the recovery
room after the procedure was over with. She might have
been back and forth. I don't really recall.

There was nobody in the recovery room, at

that point in time, so there would be nc reason for her

EJA00005752
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to go over there. So, as scon as the first patient was
finished, then she took over the job of recovery room
nurse.

Q. . Excuse me, now that -- look at Exhibit No. 7,
which is the operating room log. It shows that the twins
patient was the first patient that morning, correct?

A. That's correct.

Q. And you had some difficulty because you could .

not do the procedure, correct?

A. Wasn't difficulty, I just could not do the
procedure.

Q. And was Lois in there that entire time?

A. I don't recall.

Q. It indicates that Jenil is listed on the

nursing spot?

A. That's correct.

Q. Would she have been a nurse also in there
that day?

A, No, no.

Q. Shows Lois as being the nurse in the

operating room that morning, correct?

A. Yes, it does show in that location.

Q. Do you know who filled out that the nurse was
both Lois and Jenil?

A. That particular day, I filled out that sheet.

EJA00005753
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That is not my normal job, but I did it that dé}:

Q. Okay. Now, it indicates that the twins
patient was finished at 9:55, then she was taken to
recovery, correct?

A. Yes, sir.

Q. Did you give Lois any special instructions.
with respect as what to do with this patient?

A, No.

Q. You did tell her that she needed Pitocin
drip, did you?

A. I think Lois knew that routine, pretty much
she had done it before.

Q. Okay. Do you remember her reporting back to
you as to what was happening with that twins patient that
morning?

A. As I indicated before, I was back and forth
into the recovery room just about between each patient,
so I had the capacity, or had the ability to see Lois
directly, and see the patient myself, and so that's how
it was.

Q. and between ten o'clock and when that patient
went into the recovery room at twelve o'clock, did Lois
aver tell you she was leaving?

A. No.

Q. And it would be your testimony that you saw
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her on several occasions between 10:00 and 12:007?

A. Yes.

Q. Now, you've indicated that at approximately

1:17 or so, that you had lunch?

A. Correct.

“Q. * Now, prior to that --

A. Excuse me, I'd like to correct that
statement.

Q. Sure, go ahead, Doctor.

A, 1:17 was the time I had the recovery, the

surgical log, that was for the next and last patient
procedure to begin. At that time, we were still working
on the I.V. for LouAnne Herron before she had been
transferred to recovery at 1:17. I was still in the
operating room, and LouAnne Herron was on the way, or
more or less on the way, was a little bit closer to 1:30,
maybe 1:25, that this was, it was announced. I am SOrry,
it wasn't -- it was right around 1:17, close to 1:20
lunch was here.

Q. Ckay.

A, LouAnne had gone over and, then repeating
what was repeated, told to you this mormning, that the
last patient had walked in, we told her to go back, then
we went and had lunch.

Q. And the page entry, entry for 1:17, you say
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she came --
A. Initially, the last patient.
Q. And you decided to go ahead, have lunch?
A. Correct, correct.
Q. Around that time is when you think LouAnne

actually went to the recovery room?

A. She was gone, she was out of the room.
Q. Okay. Now, prior to that, had you talked to

Carol at all about any patient that morning prior to 1:17

or 1:207
A. Talked to her about any patient?
Q. Yes.
A. Except for our initial conversation when I

first came in in the morning, no.

Q. What was your initial conversation in the
morning?
A. Well, when she came in about the substance of

the twin pregnancy, and the fact that there was a concern

of the basis for the procedure to be done on LouAnne

Herromn.
Q. I thought that was the day before?
A. I am sorry, I am sorry. You got me a little

cenfused on the days we'rs talking about.
Q. I apologize, on the 17th now.

A. The day of LouAnne Herron's procedure?
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Q. Yes. Did you talk to her at all that
morning?

A. I don't recall talking to her about anything.

Q. Now, at this point, you go get some lunch &nd

I believe that Mabel Lopez comes, asks you to come lock

at Miss Herron?

A. That's correct.

Q. You go in and see.Miss Herron, and you saw
some bleeding, but not enough to alarm you?

A. That's correct.

Q. Now, during this period of time when you are
in the recovery room, did you talk to Carol at all?

A. Yes.

Q. Okay. She comes into the recovery room, and
because you have been informed that the nurse is gone...

A. I asked one of the medical assistants to have
her come in, yes.

Q. Now, what was the discussion that you had
with Carol concerning the nurse at that point?

A. I don't recall the exact words, but the
conversation was literally about the fact that Lois
Montagmo had l=ft, we had no recovery rocm nurse, and
that we wersan't going to do any procedures. And she said
she'd get some additional help, to move her from wherever

she could get it, presumably check with the other
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facilities to give us some assistance in the recovery

room for the rest of the afterncon.

Q. Did you specifically request Deryl wWhitlock?
A. No, I did not know who was available.
Q. Now, did she immediately leave to go make

phone calls?

A. As best I recall.

Q. You don't remembef making phone calls from
the recovery room, do you?

A. I don't believe so.

Q. Did she report back to you, at some point, as
to who she found to work?

A. My recollection is that somehow or other the
information got to me that Deryl was coming over, that's

all I could tell you.

Q. Did you have any conversation with Carol
while you were doing the last procedure on Miss Page?

A. Not that I recall.

Q. Now, you indicated that you believe that
Deryl was an LPN?

a. I knew she wasn't a registered nurse, but I
didn't feel that she had the stature of an M.A., and
somehow or other my feeling was that she was an LPN.

Q. Can you -- is there something specific that

led you to have that belief?
EJA00005758
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Q. Got to wait, Doctor.
A. I am sorry.
Q. How about -- you knew Jenil was there. You

had the same kind of faith in her ability as you did with
Deryl too, right?

A. Yes.

Q. As far as you're concerned, three experienced

medical assistants to assist in the recovery room as

necessary?
A. When Deryl got there, yes.
Q. Now, you've indicated that you continued to

watch Miss Herron over the, a few times over the next
couple of hours, correct?

A. Periodically, yes.

Q. Periodically. You didn't notice any
bleeding, corract?

A. Correct.

Q. And you checked vital signs that were being
taken by Miss Whitlock and kept on a piece of paper on
the side. They appeared to be normal?

A. That's correct.

Q. Now, at arocund some time after 3:00, Deryl
askad if she could give Narcan to the patient?

A. Respectively, it was about 3:15.

Q. And at that point did you check the patient?

EJA0D005761
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1 A. No, I don't know.

; . 2 Q. Now, if I understand your prior direct
3 testimony, you felt that having yourself with the -
4 experienced medical assistants in the recovery room was
5 adequate in terms of the available medical care for the
6 patients that were in fecovery, correct?

7 a. Yes, I did.

8 Q. Now, you indicated that at some point you

9 decided to leave. You felt that everything was all right

10 in the recovery room and you could leave?

}1 A. That's correct.

12 Q: Did you tell the medical assistants that you
(7“ 13 were leaving?
| 14 a. I don't really recall. It was my habit to

15 definitely go into the recovery room tc be sure people

16 were in satisfactory condition. Usually I stopped in the

17 reception rocom if I didn't f£ind anybody that was, quote,
18 "in charge," to let them know I was leaving, and I

19 believe that I did that procedure. I don't recall who I
20 saw or who I talked to. We have a lot of new faces.

21 These weren't all familiar faces to me.

22 Q. Did you see Carol on the way out? Did you
23  kell her?

24 A. I don't rscall.

25 Q. Now, do you remember whether that day, or

EJA00005763
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1 specifically in the afternmcon, did you have any

{ 2 discussion with Dr. Hachemovitch about the twins patient?

3 A. None whatsoever.
= 4 Q. You've indicated that Miss Herron was, at
5 least. around two o'clock, was talking and anxious to go

6 to the bathroom, and she had to be restrained at some

7 point?
8 A. Yes.
9 Q. Do you remember if, at any point, she was

10 eating a Popsicle or ice pop?

11 A. No, I don't.
12 Q. Would that be something that would be
£ 13 normally given to a patient in there?
* 14 A. I have -- interesting, I have read it and

15 seen it in testimony from medical assistants. The entire
16 day I don't recall seeing anybody with a Popsicle, so I

17 don't know whether they had them or didn't have them.

18 Q. Now, you've indicated that after you left,
19 ten minutes afterwards, your pager went off. You pull
20 ©off to.the side of the road, you callé&%the clinic back?
21 A. Correct.

22 Q. Do you know whether you talked with Carol at
23 that point?

24 A. No, I'm not sure.

~ 25 Q. And you called again later while the
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1 recess for the lunch recess.

- 2 Please be back at 1:30. Remember the Court's

3 admonitiom.

4 (Recess taken.)

5 THE COURT: 99-00198. Show the presence of
pli 6 counsel, defengancs, ail WMEMDEIS UL CUE JULy -
7 Cross-examination, Mr. Ahler.

8 CROSS-EXAMINATION

9 BY MR. AHLER:

10 Q. Mr. Biskind, when you were paged at 4:12 p.m.

11 on --

12 A. Excuse me, I am having trouble hearing you.
i 13 Q. When you were paged at 4:12 p.m. on April

14 17th, 1998, where were you?

15 A. I was in my automecbile driving on Thomas

16 Road, Street, whichever.

17 Q. You indicated you were about ten minutes from

18 the c¢linie?
19 a. It was my estimate, yes.

20 Q. And when you returned the call, you returned

21 it immediately, didn't you?

22 A. As soon as I could pull over, stop che car,
23 vyes.
24 Q. In fact, records indicate that you returned

25 that call at 4:12, correct?
EJA00005766
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1 A. Yes. If that's what it says, I will_agree
2 with you.
3 Q. And you spoke to a medical assiséant. In
4 fact, you spoke to Michelle Price, didn't you?

5 A. I'm not sure.

6 Q. Isn't it true that Michelle, or the medical
7 assistant that you talked to, told you that LouAnne

8 Herron was in a serious condiﬁion?

9 A. That's fairly close, I believe.

10 Q. In fact, she told you that they were having

11 trouble finding a pulse?

12 A. Yes.
(fT 13 Q. That she was having trouble breathing?
) 14 A. Yes.
15 Q. And that they were having difficulty getting

16 a blood pressure?

17 A. I don't remember.

138 _ Q. In any event, you thought this seriocus enough
19 that you told this person to call 9-1-17

20 A. That's corract.

21 Q. Isn't it true that what you in fact told

22 Michelle was: What do you want me to do, call 5-1-17

23 A. I possibly said it that way.

24 Q. And, in fact, had you turned around at that

25 moment, gone back to the clinic, isn't it true that you

EJA0Q005767
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would have, in all likelihood, beat the paramedics there?

A. I have no way of estimating that.

Q. Well, you were ten minutes out, right?

A. That was an estimate, yes.

Q. If you had turned around, it would have taken

about ten minutes to get back, or a little more, correct?
A. I don't know if you've seen the traffic on

that street about four o'clock in the aftermoon, but ic's

pretty heavy.

Q. The paramedics got there about 4:24, didn't
they?

A. I believe that's correct.

Q. So, there is a good chance you could have met

them almost at the same time they arrived?

A. It's a possibility, yes.

Q. It's also a possibility that you could have
stayed on the phone and instructed them to call 9-1-1 and
tried to elicit more informatiocn about LouAnne's
condition, correct?

A. It's possible, yes.

Q. I mean, a lot of phones in that facility, or
there were back in April of 1998, corrsct?

A. Thers were a number of extensions. I dom't
know if I consider that separate phones, but there were a

aumber of extensions around there. £JA00005768
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Q. So, it would be possible for scmeone to pick
up the phone, call 9-1-1, and also stay on the phone With

you and talk about LoulAnne's condition, right?

A. It's possible.

Q. You didn't do that, did you?

A No, I didn't.

Q. In fact, what you did, you drove home, right?
A. No. |

Q. Where did you go?

A. I had to make a stop.

Q. Where did you stop?

A. Tailor shop.

Q. So, did you feel it more important £o go to

the tailor shop as opposed to going back to the climic to
find out what was going on with LouAnne Herron?

A. I felt the paramedics were much more capable
of handling any problem that LouAnne was exhibiting at
that particular time than I could have.

Q. The paramedics, though, didn't have the
information that you had about the treatment that you had
given LoulAnne that afternoon, did they?

A. They could have locoked at the chart.

Q. Well, isn't it true, that there's not a lot
of information in that chart?

A. The medical assistants, I am sure, could have
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A. The information that the paramedics needed at

that time, yes.

Q. So, after you stopped at the tailor, did you
then go home? “

A. That's correct.

Q. And the second call that you placed to the
clinic indicates that that call .came in about 4:347

A. Yes, it was just 5efore I left the tailor

shop. I was in the parking lot of the tailcer shop.

Q. So, you hadn't gotten home yet?

A. Nope.

Q. You were still on the cell phcne?

A. Correct.

Q. How far wers you from the clinic at that
point?

A. Twenty minutes.

Q. And it was your understanding that the

paramedics were there treating LouAnne?

A. It was -- you through?
Q. Yes.
A. It was my understanding that they were there,

but they were on their way out with her on the way to

Fo0d Samaritan.

Q. And you were led to believe, at that time,

that her condition was very serious and that she possibly
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was dead?

A, That's correct.

Q. But didn't know for sure, at that point, did
you?

A. Not certainty, no.

Q. When you called that second time, you, in

fact, spoke to Sylvia Aragon, another medical assistant,

correct?
A. I'm not sure.
Q. Did you tell Sylvia Aragon during that second

interview, or second telephone call, that you weren't

coming back to the clinic?

a. No, I did not.

Q. In any event, you didn't go back, did you?
A. No, I didn't go back.

Q. - And you had an opportunity, had you chosen

to, to try to talk to the paramedics when you called in
the second time, didn't you?

A. I don't kxnow if I could have or not.

Q. Well, we have indication thers were eight
paramedics or mors there that day. Did you mak2 any
effort, when you called the second time, to try to talk
to one of the paramedics to tell them what you knew about

LouAnne Herron?

A. It was my understanding, at that point in

EJA00005772
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time, they were out the door.
Q. Well, the medical records indicate you've
read EMT records, haven't you?

A. Yes, I have.

Q. I believe indicates they left the facility at
1439 hours which ‘was -- about 1639, which was at 4:39,

which was about five minutes after you called.

MR. KAZAN: Objection as contrasting to what
is in the records as opposed to what he was informed
during the conversation, Judge.

THE COURT: Sustained, at this point.

Rephrase the questicn, please.

Q. (BY MR. AHLER:) Okay. Are you familiar with
the medical records from the paramedics?

A. I've read as much information that's been
available to me, so I have to assume. I don't know what
you are holding in your hand there.

Q. Let me show you what has been marked as
Exhibit 14, ask you if you ever reviewed that document
before.

A. The only thing that really looks familiar to
me is the top face sheet. I don't recall if I ever saw
this additional three pages that are attached to it.

Q. Ckay.

A. I can't be sure.
EJAQ00OS5773
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abortions?
A. That's pretty correct, yes.
Q. And it was a policy of the office, was it

not, that on second trimester abortions that you would

have an ultrasound completed?

aA. We do ultrasound on every patient that came

in the door.

Q. So, that would include even first trimestex?
A. Yes.
Q. And so you began, I assume, back in the late

80's, reading and interpreting and documenting in the

files the result of ultrasound examinations?

A. No, sir.

Q. You want to explain that? You did not review
them?

A. Sure. Neo. What is your question now?

Q. My question is, starting back in 1989, did

the center rely on ultrasounds to help determine

gestational age?

A. It was some time in either '89 or '90, I

can't be sure exactly when, but it was in that general

area.
Q. But that was done on every abortion?
A. Every patient.
Q. Don't you believe, Mr. Biskind, that the

EJA00005779
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doctor is responsible, he has the ultimate responsibility

for interpreting the ultrasound to make sure that it's

accurate?
A. No.
Q. So, you delegated that responsibility to

medical assistants?

A. To a competent person. He might have been,
or she might have been, a.medical assistant.

Q. So, you would disagree with the experts in
this case who indicated that it was below the standard of
care for a doctor who was doing these abortions not to
review the ultrasound and make their own independent
determination of gestational age based on the ultrasound?

A. That is correct.

Q. You indicated that the first contact you had
with LouAnne Herron was.éh April 16th, 19987

A. Correct.

Q. And you indicated that Carol Stuart and
Michelle Price approached you in the O.R. room?

A. That is correct.

Q. Michelle, Michelle Price indicated she met
with you alone to discuss with you the ultrasound; is
that accurate?

A. I remember her saying that, yes.

Q. Okay. EJA00005780
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A, I don't think it'sg accurate. No, I don't

think it's accurate.

Q. So, your testimony is that You met with both
her and Carol Stuart?

A, Correct.

Q. And according to your testimony, there was no

ultrasounds in the file at.that'time?

A. What ultrasound are you referring to?

Q. Any ultrasounds.

A, No, I didn't say that.

Q. You weren't aware of any ultrasound?

A Of what patient?

Q. LouAnne Herron.

a. That's correct.

Q. You were told, however, that thers was an

issue concerning how far along she was, and a concern

that she might be over 24 weeks?

A. I don't know if the concern was verbalized as
being over 24 weeks. It was just a concern about the

age. I don't think it was specified.

Q. So, in any event, though, you knew an issue

about this Patient and about how far along she was?

A. There was a question in Carol's mind.
Q. Now, Carcl is not a medical person, is she?
A, No.
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Q. She's not entitled to make decisions relative
to whether a patient should have an abortion, is she?

A. I don't believe so, no.

Q. She is not qualified to actually make the

determination that a person will have an abortion?

A. No.

Q. That's between the patient and you?

A. That is correct.

Q. Now, when you reviewed that f£ile, what was in

the file when they brought it to you?

A. Well, you've seen in the past, patients are,
that are normally there, the informed comsent, the face
sheet that is a summary sheet, and the history and
physical examination sheets, post operative, recovery
room sheet, follow-up recovery sheet. It was a complete
file as I would expect it to be on any patient.

Q. If you could, lock at Exhibit 13, which has
previously been identified as both her records and the
0.R. log and the rscovery room log from that day.

If you could, tell us what items were in the

file when you first saw it on April 16th, 1598.

A, Is it all right if I remove these paperclips?
Q. Yes.
A, What you're showing me hers, collection of

papers, medical records, the front face sheet. There is
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1 a picture of an ultrasound, copy of a picture of an
= 2 ultrasound, and there is an O0.R. log sheet, and that is
3 two pages of that, and something else. I don't know. what
4 this is. This is the recovery log. Those three sheets,
5 recovery log, the O.R. log sheet and the picture of the
6 ultrasound were not present. The other pages are
7 familiar enough that I would say. they probably were
8 contained in the package that i got.
9 Q. Now, you hadn't done your pelvic examinatioun,

10 so you hadn't completed that portion of the medical

11 record, correct?

12 A. Where are you referring to, at what stage of
< 13 my time frame?
14 Q. When you did the pelvic to insert the

15 laminaria?

16 A. I think you better restate the question so I

17 know what you are, what exactly you are talking about.

r
By
b
&
53
[ e

18 Q. Part of this document is a page entitled

19 T"preoperative examinaticn."

20 A. Correct.

21 Q. Can you see that?

22 A. Yes, yes.

23 Q. Now, you filled out a portion of this when

24 you did the laminaria insertion, did you not?

25 A. Could we se= the whole page?

EJA00005783
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Q. Yes.

A. Uh-huh, that's correct.

Q.- - And which portion of this did you £ill out?.
A. Starting where it says "general mental

status," from there down, which is about the middle of

the page.

Q. Now, when this file was presented tc you by

Michelle Price, you hadn't done the pelvic yet, had you?

A. That’s correct.
Q. So, this area was not filled ocut, correct?
A, I don't £ill it out until I finish my entire

examination. In other words, if I have done the
examination, including pelvic examination, I would not
have filled this form out until I was completely £finished
with the patient. In other words, doing the entirety of
the procedure that was being done. You follow me, what I
am saying?

Q. Yeah. But that isn't done, that part of the

procedure, right?

A, Which part?

Q. The laminaria insertion.

A. That would have been done after my
examination.

Q. You hadn't done the examination at the time

that Michelle Price first contacted you on the 16th?

EJA00005784
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A. First contacted me?

Q. When Michelle first came to you and she nad
LouAmne's file and there was a discussion about the
ultrasound, you had not done the pelvic examination, oxr

the laminaria insertion yet?

A. Nine o'clock in the morning when I first was
confronted with Carol and Michelle, when she had a

folder, the ultrasound examination had not been

performed.

Q. Okay. So, once the ultrasound examination is
done by Michelle Price, completed prior to that, you did

the pelvic and the lam insertion?

A. Say that one more time.

Q. Can you hear me okay?

A. I just want to be sure I had your question
correct.

Q. I want to make sure I am loud enough.

A. No, you are fine.

Q. Was the ultrasound that Michelle performed

completed before you did the pelvic examination and the
laminaria insertion?

A. Yes.

Q. So, you had that information before you did
this procedure?

A. Yes.
EJA00005785
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Q. Isn't it true, Mr. Biskind, thét during that
conversation with Michelle Price, you told her ycu can
turn the probe at different angles and get different
results, we need to make sure she is under 24 weeks?

A. No, sir.

Q. Now, you came, you told her, be sure the
calipers are on the right location, right?

A Words to that efféct. I don't know if that's
a direct quote or not.

Q. You had been working with Michelle Price for
over two years prior to this incident, right?

A. For a while, yes.

Q. So, at least in your mind, she was perfectly
capable of knowing where to put the calipers, right?

A. Just a reminder.

Q. And isn't it somewhat unusual for you to
bring the ultrasound stenographer in prior to the pelvic
examination to talk to them about the ultrasound?

A. I didn't bring her in. She presented herself
in front of me.

Q. Was that unusual that she would pressent
herself in front of you to discuss the ultrasound prior

to the time that the pelvic examination was going to be

done?

A. Nc.
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Q. Was it your custom and habit tec remind
Michelle Price where to put the calipers, even though you

say you'd been working with her for over two years?

A. No.

Q. So, it was not your habit and routine to do
that? )

A.  That's correct.

Q. So, this was out of the ordinary?

A. Many things that happened hadn't happened

before. There was a reason that I don't recall.
Q. Well, when you did the pelvic and the lam

insertion, you have the original file at that time,

right?
A, What are you referring to as "original file"?
Q. Well, her original medical chart.
A. Yes, the chart.
Q. And, in fact, the ultrasound -- how many

ultrasounds were in the file at that time?

A In the chart?

Q. Yes.

A. You have referred to the file as a chart.
Q. Yes.

A. There was one ultrasound.

Q. And is that the ultrasound that we have

discussed in this case which was Exhibit 217?

EJA00005787
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A. Well, the one that we have seen here in the
courtroom is the one that was there. As far as I know,
that's the only one been made available.

Q. Well, in fact, that's the one that you noted
on her chart as the one you relied om, isn't it?

A. I locked at the others, too, at the time, and
I relied upon seeing all three of them.

Q. So, even though yoﬁ relied on all three of
them, only one of them actually made it to the chart when
you examined her on the 16th?

A. That's correct.

Q. And you didn't have any concerns or questions
about why aren't the other ultrasounds in this file, too?

A. No.

Q. Were the other two ultrasounds, were they

better than this one?

A They were all good.

Q. They were all good?

A. I felt they wers all good.

Q. So, you felt the other two weres just as good

as the ultrasound that we have previously had marked and
identified as Exhibit 21; is that right?

A. Correct.

Q. Let me show you what has been marked as 21,

ask you if you recognize that?
Y Y gn EJA00005788
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A. There appears to be a copy. I don't know if
this is the original or not. To me it looks like a copy
of a Polaroid picture, but it does have the same
information on it that the one that I used had, yes.

Q. And this is the one that you actually picked
out of. the three and said we will use this one?

A. I didn't pick it out.

Q. Well, you did rely on this because you did
write it in the chart, dida't you?

A. This is the ultrasound, as best I can tell
you, that was on the chart at the time that I got it, so
I did rely on it, yes, sir.

Q. And, in fact, it's noted on the chart under
stenography report, isn't it?

A. What is noted?

Q. The gestational age in this photograph of 23
weeks three days?

A. That's correct.

MR. KAZAN: Objection, Michelle wrote that in
there.

THE COURT: What was written there?
Overruled, the answer will stand,

Q. (BY MR. AHLER:) Did you actually look at
this ultrasocund?

A. Yes, sir.

122
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1 Q. Why don't you tell us where the midline is in

; 2 this ultrasound.

E 3 A. I couldn't tell you.
i 4 Q. Where are halves of the brain?
5 A. Mr. Ahler, the experts could not even tell

6 vyou that.

7 Q. Where is the midline?
;P; 8 A. Midline, half way between one side and the
Z 4 9 other.
10 Q. Isn't it true that you need to know where the

112 midline is to correctly estimate the biparietal diameter?

12 A, I have heard the experts testify to that,
ﬁ‘7= 13 ves.
14 Q. You have been locking at these for how many

15 vyears?

16 Al Oh, a long time. Probably eight or nine

17 vyears.

18 Q. And you don't know how to tell where the

195 midline is?

20 A. I don't believe so. I could f£ind it if it
21 was there to see, but I don't think it's there to see.
22 Q. In fact, you can't see anything in this

23 photograph, can you?

24 A. I could see the biparietal diameter mark. I
25 could sees what looks like a head, and I can read the

EJA00005790
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findings that the computer printed out on this picture.

Q. Can you see the thalamus there?
A. No.
Q. Now, you said that you told Michelle Pfic%,

make sure you put the calipers in the right place?

A. Uh-huh.
Q. Where is the right place?
A. I was taught, not taught, but in discussing

this with anybody that I ever had occasion to tell me
what they were doing that, as Dr. Hoffman said yesterday,

put them on the center of the skull, outline both sides.

Q. By going from inside to outside?

A. No.

Q. You go out?

A. Middle to middle.

Q. Well, that wouldn't measurs the longest

distance, would it?

A. It would be probably larger than the longest
distance.
Q. You think that would be longer if you, in

fact, measure from inside to inside as opposed to inside
to outside?

A, It's possible.

Q. Now, the calipers on this photograph, did you

actually look at them?
EJAQ0005791
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Q. Well, are you aware that in Arizona, that in

order to do an abortion of a viable fetus, that it can

only be done for the health and welfare of the mother?

A. I think that applies in any state you go
into. I don't think it's just with Arizona.

Q. And you would agree, would you not, that
fetuses, or at least a certain number of_them, are viable
at 23, 24 weeks?

A. I am sure some of them survive, yeah.

Q. I wanted to know what efforts you made to
comply with Arizona law, in this instance, by determining

whether this fetus was viable or not?

A. She was -- go ahead.
Q. Did you do that?
A. T determined that the fetal age was under 24

weeks. I think that's complying with the law.

Q. Are you aware the law dces not set any

specified week?

A. That's been my understanding, yes.

Q. So, 24 weeks is not some magical mark?

A No. No, it's the facility, the clinic that I
wark in ‘

Q. You are talking about a pdlicy, right?

A. You can call it a policy.

Q. I am talking about the law. Are you aware

EJAD0005793
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that in Arizona there is no set week that defines when

you can, and when you can't do an abortion, are you aware

of that?

A. I haven't seen anyphi;g_in writing that would
specify that, no.

Q. . Even though you have been doing these in the
State of Arizona since 1989, you are not aware of that?

A, That's correct.

Q. Now, your examination showed LouAnne Herron

to be healthy, correct?

A. Physical examination?

Q. Yes.

A. Yes.

Q. There were no issues with her, correct?
A. Well, she smoked a half a package of

cigarsttes. She was pfeeclampic toxemia with one
pregnancy. She was very upset emotionally about her
status. So, I think all of these things have a bearing
on one's physical health, which in a matter of a 10
minute or 15 minute examination are not, not able to be
totally ascertained. But, you know, oétgpsibly she was
healthy.

Q. You had no issues as far as her ability to go

through this procedure?

A. No. EJA0OO0S5794
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Q. What efforts did you make to determine

whether this fetus was viable or not?

A. T don't know that I had an issue to determine
this.

Q. Do I take it that you mean you made Do
efforts? o

MR. KAZAN: Objecticn, this is irrelevant.
THE COURT. Overrﬁled. You may answer.

A. THE WITNESS: Well, really don't know what
kind of efforts you are referring to.

Q. (BY MR. AHLER:) You indicated that you had a
discussion with LouAnne Herrom just prior to the pelvic
examination on April 1leéth, 19987

A. That's correct.

Q. You didn't actually go over the entire form
with her, did you?

A. No, not line by line, no.

Q. And you didn't advise her that thers were
increased risks to her the further along she was in her
pregnancy, did you?

A, She was due to come in for the procedure the
following day. I don't think thaﬁ's particularly
relevant in this case.

Q. So, you de not advise her on that?

a. No, I didn't.
EJA00005735
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You agree with me there are increased risks

- the further aloﬁg the woman is in the pregnancy?

Yes, I do.
In fact, those risks go up every week?
Yesg, sir, they do.

And according to expert testimony we have in

this case, they can go up as much as 20 percent?

A.

Q.

Twenty percent of what?

Twenty percent from the previous week that

the risk goes up?

A,
Q.
numbers?

A.

Twenty.

Do you agree with or disagree with those

I have heard it spoken. I have no opinion on

the validity of it.

Q.

So, when you used Exhibit 21 as part of the

basis for your decision to terminate this pregnancy, did

you just look at the number 23, is that all you locked

at?
A.

Q.

No, sir.

How can you be certain that what was being

measured is actually the fetal skull?

A.

Q.

A,

I don't understand what else it would be.

Do you ses any eye sockets?

It's possible you could read that iato this.

EJA00005796
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procedures you did that day wére in the area of 15 to 20
minutes, right?

A, Something like that.

Q. So, this medication would have to take effect
fairly quickly so you could do the procedure, wouldn't
it?

A. Again, it's not a yes or no answer.

Q. Well, I assume thét you wait until its

basically had some effect before you actually start the

procedure?

A. Oh, that's correct, yes. No question about
that, yes.

Q. In most instances, this prdcedure lasts about

15 or 20 minutes?

A. What's that got to do with the time it takes
for it to take effect?

Q My point, it's a fairly short pericd of time?

A The procedure or the medication?

Q. Both. -

A. Well, it can be. Can be longer or shorter,
depends on the duration of the pregnancy.

Q. I am assuming that you felt that the drugs
had taken effect before?

A. Absolutely, absolutely.

Q. So, how long did it take, in her case, for

EJAQ000S799
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A. You need to take it out.
Okay, yes, this appears to be that letter.
Q. And this is é letter that you wrote to the

Board of, Arizona Board of Medical Examiners, on June

lst, 1998?
A. That's correct.
Q. And so this letter was written about six

months, or six weeks after the.incident with LoulAnne?

A. That's correct.

Q. And you were responding to a complaint that
had been filed by Dr. Keen of the Medical Examiner's
office in connection with LouRnne's treatment, right?

A. Correct.

Q. And I take it that since this was a death,
and since it was an important ﬁatter, that you would have
been, you were very cautious about writing this and
getting all the pertinent facts in tgera?

A. I try to be as helpful as possible.

Q. In fact you wrote -- this letter is over
three pages long, isn't itc?

A. That's correct.

Q. And in this letter you have attempted to
outline all the significant things that happened to
LoﬁAnne that day?

A. That's correct.
£JA00005801
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Q. Now, in that letter to B.O.M.E.X., you didn't
mention anything about these medications having any type
of unusual effect on LouAnne Herron, did you?

A, No, I did not.

Q. You didn't mention anything in there about
her talking during ﬁhe procedure, and mentioning
something about her husband abandoning her, and that she
had been in a seriocus car wreék?

A. No, I didn't.

Q. Even though there was a concern Lo you, you

just testified, you didn't write it in this letter?

A. No. You through?

Q. Yes.

A. What ares you referring to as a concern to me?
Q. You just testified that you were concerned

about whether she was having an unusual reaction to the

medication.

A. I was reminding myself that was something
sort of to keep in the back of your mind for future
reference.

Q. But you didn't mention that in this letter at
all, did you?

A. No, I did not. No, I didn't.

Q. Was Sylvia and Jenil in the room at the time

that she had this reaction that you ars talking about?

EJA00005802
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your treatment?
A. In many instances.
Q. But apparently you did not feel it was

important in this instance?

A. Regarding the effects of the drugs?
Q. Yes, that you said that?

A. No, I didn't feel.

Q. You indicated thaﬁ Jenil was a very

experienced medical assistant?

A. She was quite experienced.

Q. In fact, she was one of the more experienced
medical assistants in doing ultrasounds, wasn't she?

A. She had done them for quite a while.

Q. Of all the medical assistants in thé
facility, wouldn't you rate her as probably one of the

best?

A. Talking about in the general sense in the

facility or specific time or --

Q. I am talking about in terms cf doing
ultrasounds.

A. Comparad with all the others?

Q. Yes.

A, Yes, I would say sao.

Q. Now, the procedure in LouAnne's case took
about 37 minutsas, correct? EJA00005804
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That amcunt of time was almost double of any

other procedure that you did that day, right?

A.

what you are exactly saying, but it tock longer, yes.

Q.

I'd have to look at the list and be sure of

Let me show you what has been marked as

defense Exhibit 7 or Exhibit 7..

A.

I would answer you with the codicil, each

case in this instance is different. They are all

different gestational ages, and they are all different

individuals.

Sof

them is correct.

Q.

Well,

them, wasn't it?

A.

Q.

the fact that it was longer taan all of

it's considerably longer than all of

Longer.

You wouldn't agree with me that it was

considerably longer?

A.
A.
A.

Q.

What is your definition of "considerably"?

Almost twice as long?

No.

Now, you wers having some difficulty, at

least finding the fetal head, weren't you?

A.

couldn't find it.

Q.

I wouldn't call it difficulty. I just

Well,

I guess in a normal procednre, you

EJAQ0005805
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would go ahead and extract it. You wouldn't have to call

in for an ultrasound machine?

a. Scmetimes you're lucky, scmetimes you are
not.

Q. In this instance, you couldn't f£ind it,
right?

A. I couldn't find it in mf usual way of locking
for it.

Q. So, actually you spent more time inside

LouAnne's uterus than say a termination where it's only
15 or 20 minutes to complete?

A. No, sir, that's not correct.

Q. So, even though in locking for it, and can't
find it, it takes no longer than the average procedure?

A. You are forgetting.the time it takes to get
the ultrasound, then go back and do it.

Q. We have had testimony that it took about

five minutes. Is that pretty accurate? .

A. No.

Q. So, you think it took longer theu that?

A. Yes, I did. It did.

Q. Now, in your letter to B.O.M.E.X., you didn't

write anything about having to use an ultrasound machine,
did you?

A. No, I did not. EJA0oooss0s
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1 Q. You did not write anything in there, in there

2 about having any difficulty finding the fetal head, did

3 you?
: 4 A. No, I did not.
5 Q. It's your testimony that you didn't feel it

6 was significant?

7 A. That's correct.
,;% 8 Q. Is it your testimony that the injuries to
%3 9 LouAnne's cervix were normal?

10 A. I don't believe there are any injuries to the
11 cervix at all.
12 Q. Did you see the picture of that, that the
S 13 medical examiner took, which she describes as "gross
14 tearing"?
15 A Yas, I saw that.

16 Q. And you feel that's the normal amount of

1}

17 tearing that would be expected in a procedure of this

18 nature?

19 A. I don't believe it was tearing.

20 Q. Is it your experience that's the normal

21 amount of trauma that you would see to the cervix in this
22 type of procedure?

23 A. I don't believe it was that at ail.

24 Q. Well, you don't believe there was any trauma,

25 do you, trauma to the cervix?
EJA00005807
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A. Every time you dilate it.

Q. You don't feel the traumza in this instance
was anything unusual?

“A. Not at all.

Q. You ended her procedure, according to ?our
log, at 1509, right?

A. I believe soO.

Q. You said that you had to redo the I.V., and
is it your testimony that she was actually transported to
the recovery room prior to the 1:17 notation noted for
the next patient?

a. Yes, sir, she would have had to have been.

Q. So, you don't have any explanation as to why
thers is a diffgrence between the 1:09 time and the 1:30
time that's indicated that they received her in the
recovery room?

A. No, I don't.

Q. ﬁCw, you went to some length to explain some
notations on Exhibit, Exhibit No. 7, which is the O.R.
log for that day. Do you r=call being asked gquestions

about that?

A. Yes, I do.

Q. The various asterisks and stuff?

A. Yes, I do.

Q. You went to great length te document on this

141
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record what had happened tc those particular patients?

A. That's correact.

Q. Down in the right-hand corner there is a
notation that says Friday, Saturday, secoqd term 279%0,
what is that?

A. May I take a lock, please.

This was a notation made for the bookkeeping
department of the organizatioﬁ that did the boocks for the
facility. And so they would not be of the mind that we
did two different procedures,- but it was the same -
procedure. I am sorry, I am phrasing it incorrectly.

She had lams done. This was the patient with
the twins, and that she was scheduled to have a procedure
done on the 16th. She was logged on the log sheet, which
is what they used to do their bookkeeping. Therefore,
she was not done on the 16th, she was sent home that day,
was brought back for the folloQing day. That is a
notation to indicate that.

Q. Okay. Let me show yaﬁ Exhibit 13, which is
the medical records submitted by thé State, which
includes the recovery room log for that day.

A. Which day are we talking about?

Q. Not the recovery room, I am sorry, the O.R.

Now, did you make remarks? Did you make all

EJA00QQ5809
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: 3 1 the notations on this Exhibit?
%33 {ﬁ“ 2 A. You will have to show it to me.
%f% 3 Q. It's the same one you have in front of you.
'g 4 A. Can I see what you are holding?
% 5 Okay, yes. I didn't write the day which was

6 listed here as Friday. I did not put notations of the

7 drug verification on the far upper left-hand corner which
8 is number 20 Demerol,. 20 Valiﬁm. I did not do the

;;g 9 initials that are below the medical section which says

10 assistant. And it says initials, and the remainder of

11 the chart, I don't know about the -- well, these are the

12 first initials, just blacked out, the rest of the chart I

(’7x' 13 do myself.
| 14 Q. You did fill it out?
15 A, fes.
1s Q.  And so you filled out all the times that are

17 on the right side?

18 A. AThat's corract.

19 Q. You made the notations, that's the asterisks?
20 A. Tﬁat’s correct.

21 Q. Okay. And below that, in the right cormer,

22 4did you make those, those notations?

23 A. Yes, I do.
24 Q. So, those are yours?
25 A That's correct.

EJAGO005810
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Q. Can you explain why the State's Exhibit No.
13, which purports to be the same document, is different,
does not have the asterisks on it?

A. Yes, this -- well, I am not sure where this

copy came from.

Q. It was introduced by the defense as Exhibit

A. Well, I'll explaiﬁ to you what I explained to
you once before.

Q-. Could you explain why the copy that the State
submitted doesn't have the asterisks?

A. No, I really am not sure why. I do remember
doing the notation on the 17th.

Q. Is it possible, Mr. Biskind, you put that in
there at some later time?

A. No, it is not possible.

Q. ' So, it's your testimony that you placed those
marks on the 17th? .

A. That's correct.

Q. Even though it doesn't appear om the State's
document, Exhibit 13?

A. .I couldn't give you the reason, no.

Q. I believe you iﬂdicgted that at some point
you gave a bimanual examination to Erid S.?

A. Yes, I did.
EJA00005811
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That was just prior to putting in the lams?

That's correct.

You indicated that you actually did that, I
the recovery rocm?

Absolutely, correct.

How long does that take you to do?

Fifteen seconds.

It's a very short-procedure, isn't it?
Depends on how you do it.

So, you can do it longer and make --

Sure, sure.

-- distinction with it?

Fairly restricted when doing it on a patient

who is in a bed.

Q.

The best procedure would be to actually bring

them back into the 0.R. and put them in stirrups,

actually do it in that manner, wouldn't it?

A.

Q.

It's a little easier, yes. )

Sao, you could have done a bimanual

examination on LouAnne Herron when you were told about -

her excessive bleeding?

A.

answer,

Q.

do07?

yes,

I didn't see any indication to do -- the

I could have.
That would have been a very easy procedure to

EJA00005812
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A. It's not difficult, no.
Q. Had there been bleeding, intermal bleeding,
there is a likelihocod you would have been able to depict

that with bimanual examination?

A. Absolutely not.

Q. So, you don't think that's possible?

A. No.

Q. Even though there‘were, at least at the time

of her autopsy, estimated to be 1000 loss of cc of blood

in her retroperitoneal area?

A. I believe we are talking about a two hour

time span or even more than a two hour difference.

Q. When you were called in after the procedure

by Mabel Lopez, you indicated you were eating lunch,

right?
A. Finishing lunch, yeah.
Q. You went in and zpu'noticed, at that time,

that the I.V. had been infiltrated for a second time?

A. That's correct.

Q. And that there were two medical assistants in
thers at the time by the name of Terssa Jensen and Kaihya

Jimenez; is that correct?

A. Yes.
Q. You didn't know either of these young ladies,
did you?

EJA0Q005813



10

11

12

13

15

16

17

18

21

22

23

25

147

A. Not really.

Q. In fact, you got really upset when you found
out that they didn't even know how to detect an I.V. had
been infiltrated? i

A. Takes a lot to get me really upset. I was
disturbed by it, yes.

Q. In fact, when you called Carol Stuart in, you
mentioned that to her. In faét, you said woxds to the
effect, lock at this, they don't even know how to detect
whether there's an I.V. that's not right.

A. I'm not sure, but I might have.

Q. So, you knew, at that time, that her care had
been in the hands of two very inexperienced medical

assistants, right? ,

A. At that moment?

Q. Yes.

A. For no specific time.

Q. And, in fact, you told Carol Stuart, did you

not, that we need more experience here?
A. That's correct.

Q. And you knew, at that time, that there were,

there was no nurse in the facility, didn't you?

A, Registerad nurse?
Q. Yes.
A. I found out at that time, yes.

EJAG0005814
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Q. And isn't it true that Carol Stuart actually

told you, I didn't know Lois was leaving?

A. I don't recall.

Q. It's possible that you -- that she said that
to you?

A, I have no recall of that at all.

Q. Did Carol Stuart tell you that she had made

efforts to contact other nurses to try to get them to
work the afternoon?

A. I don't recall.

Q. Did she tell you that Lois had informed her
that she had a medical appointment the week before?

A. Excuse me?

Q. Did she tell you that Lois had informed her

that she had a medical appointment, couldn't work in the

afternoon?
A. I wasn't there the week before.
Q. I am talking about that day. ]

A No. I am sorry, you didmn't phrase your

guestion that way.

Q. So, she didn't tell you that?
A. I don't believe so.
Q. Had Carol Stuart come in and told you at

12:15 when Lois Montagmo left that there was no nurse,
would you have started the procedure on LouAnne Herron?

EJA00005815
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A. I couldn't say.

Q. So, knowing you had no nurse either to help
you in O.R. or in recovery room, you can't say whether
yvou would have gone.ahead with the procedure?

A. What I thought almost three years ago and
what I am telling you today is very different. I might '

have said let's stop at this point, I don't know.

Q. Don't you think a nurse is kind of important?
a. She has a place.
Q. Well, aren't nurses substantially more

trained than medical assistants?

A. Yes, certainly more trained.

Q. In fact, have to be licensed, right?

A. True.

Q. And medical assistants don't have to be
licensed?

A. I am -- I'm not aware.

Q. The blood pressure that you initially saw at

1:30, at 1:35, the 90 over 50?

A. Yes, sir.

Q. You weresn't concerned about a 22 point drop
in her systolic rate?

a. No, I wasn't.

Q. And that doesn't even send up a red flag to

you?
EJA00005816
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A, When I saw her -- I think if we were to look
back on the recovery room log and take all these
patients, I bet we would find three or four om this list
that would have --

Q. That's not my question to you.

a. No, I wasn't concerned.

THE COURT: Mr. Ahler, let him finish his
answer. The next question. '

A. THE WITNESS: Finish my answer, would be that
we would find three or four individuals who had at least
20 to 30 point drop initially .after they came from
surgery into the recovery room.

Q. (BY MR. AHLER:) - So, your own expert
indicated put up a red flag to him. So, to you, it
wouldn't have put up a red £flag?

A. I had been doing a lot of procedures that day
and didn't feel that there was a red flag ohAény of them
regarding blood pressure. .

Q. Now, this blood pressure was done by one of
those persons, people, that you came upon wkan you came
in and looked at the blood in the first place?

A. I don't think we know that for sure.

Q. Well, the testimony was that it was taken by
Terasa Jensen.

A. I am not sure. Whoever was in the recaovery

EJA00005817
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room when she first got there.
Q. Well, I believe it was indicated when you

went in there that Terssa Jensen and Kaihya Jimenez were

already there.

A. That was after 1:307?

Q. Right.
A. We are talking about probably getting to the

recovery somewhere around 1:17 or within a matter of a

moment or two of that.

Q. So, you can't say who was in there watching
LouAnne?

A I don't think you could either. I can't, I
don't know.

Q. Did you loock at the chart when you went in
there?

A. I don't recall whether I did or not.

a. So, you can't tell us what was on the chart

as far as blood pressure? .

A. I know one, 90 over 50.

Q. Then you must have locked at the chart?

A. I think I did.

Q. And 90 over 50 would have been what was made
at 1:35?

A. I don't know that.

Q. Did you have any concerns, at that time,

EJA00005318
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about the blood pressure and the fact it may have been
taken by twa totally inexperienced medical assistants who
never worked in the rscovery room befozre?

A. No, I did not.

Q. Did you make Carol Stuart aware that this
patient was having problems?

A. I don't believe she was having problems.

Q. You didn't say anfthing to her other than we
need more experienced medical assistants?

A. I don't believe I said anything other than
that, no.

Q. Now, with Erid Sandoval, the twin lady that
we have talked about, the ome that you lam'd, according

to the records, at 3:15.

A, What is your question?

Q. I am asking, you recall that line of
questioning? )

A, Oh, yes, sure. ;

Q. Now, with her sicuation, you couldn't leave

that day until something happened with her situationm,

corract?
A. I'm not sure I understand your questiomn.
Q. Well, she either had to abort the twins or

you had to relam hex?

A. If we wantad, yes, I guess that's a fair

EJAQ00005819
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statement.

Q. And so until either one of those two things
happened, you couldn'tﬂleave the facility?

A, I wouldn't have left.

Q. Now, the log for the O.R. that's Exhibit 7,
indicates that these procedures went fairly quickly that
morning, would you agree?

A. Yes.

Q. And there realiy'is very little time between
procedures, correct?

A. That's correct.

Q. So, you would have had very little time that
morning to go check up on Erid Sandoval in the recovery
room, correct?

A. No.

Q. Well, why don't you point to a period of time

between one of those procedures, tell me whether there

would have been time? .

A. Well, I don*t think I have to do that. I can
answer your question another way. The patient, when we
are finished, is transported to the recovery room. - I go
in and I make notation of the time that we are finished.
That's all I needed to do at this point, except the O.R.

chart, which was sort of a check list.

It only takes about ten seconds to walk from

EJAgntos
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the O.R. into the recovery rocom where the patient with
the twins was. It only takes ancther five or ten seconds
to say, have you had any contractions? Yes/no. To talk
to the nurse at her bedside, is she showing any sigms of
contractions? Yes/no.

So, the time factor is very, very short. I
could make it longer if I wished to.
Q. How much time is éhere between each of those
procedures as noted in your log?
A. We are talking, first of all, about patients'’
entry into the room, not the beginning of the procedure.
First case, five minutes. Second case, two minutes. I

am just going down the list here.

Two minutes,  three minutes, five minutes, one

minute, two minutes, three minutes.

Q. There is actually very little time between --
A. Absolutely:

Q. -~ procedures, correct? }

A I would not ;rgue that point.

Q. Takes very little time for medical assistants
to clean up for the next procedure?

A. Reasonably £fast.

Q. Yet you say thers was a big delay after the

procedures prior to the laminaria insertion?

A. I am sorry, why don't you refer -- when are

nIAQOC0SRR
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you referring to?
Q. You indicated --

A. After the procedures were finished, or the

end of the day?

Q. In the operating room that day.
A. Why don't you restate your question.
Q. When you were done with the termination, you

indicated that you did some lﬁm insertion?

A. That's correct.

Q. You indicated that there was some sort of
delay between?

A. I did.

Q. And typically it does not take them 20 to 30
minutes to clean up after the procedures and prior to the
lams, does it?

A. We finished the last procedure, the patient
went into the recovery room, everybody just then
vanished. -

Q. Was that noted anywhere in your letter to
B.O.M.E.X.?

A. No, it wasn't.

Q. You indicated that you reviewed a number of
J.R. logs concerning how many times you worked with
Sylvia Aragon.

A, For a one-year period, yes.

EJA00005822
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Q. And you indicated that you had worked with

her, I think six to eight times?
A. Six times when she was one of the assistants.
Q. Now, on the top of that log is a notation for

npurse and alsc one for medical assistant or assistants,

right?

A. Talking about...

Q. The logs that are.used.

A. 0.R. log?

Q. Correct.

A. Yas. -

Q. There is an area for nurse, and there is an
area for --

A. ' Assistants.

Q. Can you point to any log that you have

reviewed that indicated that Deryl Whitlock was a nurse?

A. When I reviewed them I wasn't locking for

Deryl's name. .

Q. You just indicated that you thought that she

u”

was an LPN? e
A. That's corrsct.
Q. You didn't see her name as a nurse on any of
those logs, did you?
A. Miss Whitlock rarely, if at all, ever

assisted in surgery.

EJA00005823
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Q. Now, you were aware that Deryl was primarily

assigned to watch after LouAnne in the recovery room,

right?
A. Are we referring to the day of the --
Q. When she got there on the 17th.
A. She was there aftér 2:30, yes.
Q. Now, you didn't list Deryl Whitlock's name in

your letter to B.O.M.E.X., di& you?

A. No.

Q. You didn‘t make any mention in there about -
your understanding or feeling that Deryl was a nurse or
an LPN, did you?

A. She wasn't mentioned at all.

Q. And, in fact, you didn't even put in.the

letter that there was no nurse there, did you?

A. I don't think so.
Q. You didn't think that was important?
A. I was trying to be helpful as far as giving

them information that they needed to make some judgment
decision on whatever it was of ;nei:_conéern. I don't
think that whether a nurse being there or not being there
would really have anything to do with what they were
interestad in.

Q. You said you were just trying to help them

out, in fact?
EJA00005324
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you would include the events that took place and try to
give them as much information that pertains to the

overall situation as it existed.

Q. | So, having a nurse not available in there

would not be significant --

A. I didn't --

Q. -- as far as her treatment?

A. I did not feel it Qas significant at that
time.

Q. Now, these drugs that are given, the normal

course of cases, they are significantly, the effects of
these drugs are significantly gone by the time they leave
the facility; isn't that true?

A. What do vou mean, "significant"?

Q. Well, they must be well enough to be, at
least be ambulatory, walk out of the facility on their
cwn two feet?

A. With help. .

Q. I mean, you are not going to lst a patient
actually having to be carried out of thers, right?

A Not carried, with help.

Q. So, the drug has to wear off to the extent it
allows them to walk?

Al Partially, yes.

Q. And talk, right?

EJAGQ00S326
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the recovery room and saw her and examined her?

A, Oﬁly on the basis of the fact that I know I
did it. No, my memor? of what happened exactly two and a

half years ago is not that good.

Q. You can't recall if she was complaining about
pain?

A. I don't believe she.was.

Q. You said that you éxamined her, actually felt

her fundus?
Aa. Yas, I did.

c. Were their medical assistants in the room

when you did that?

A. Yes, sir.

Q. Who was it?

A. I don't remember.

Q. Would they have been able to see you do that?
A. I am sure fhey could..

Q. According to Deryl's notes, she indicates

that after having laid LouAnne down for 45 minutes, that
she came in and discussed with you about whether she
could give Narcan, correct?

a. We had a discussion.

Q. And there is no indication in there that you

locked at Loulnne at that time?

Al I believe I was in the recovery room at that

EJA00C05328
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time. I don't think she came in and talked to me.

Q. Did you note that in the chart?
A. I had no reason to.
Q. There is an area on the chart where it

designates if you have given Narcan?

A. That area happens to be for use of Narcan
from the operating room during the procedure.

Q. So, if you were tb give it at some other
time, you wouldn't have noted that on the chart?

A. Medical assistants should note it.

Q. You just indicated you were in the recovery
room when you ordered it?

A. Deryl Whitlock asked if it would be okay to

give to her. I said, yes. If that's ordering, yes, I

said that.
Q. Do you have Exhibit 13 with you?
A.  What is that? ‘
Q. That's the medical chart. )
A. No, I don't.
Q. Actually two areas on this chart where Narcan

is listed. 1It's listed under the surgical report,

correct?
A. That's corrsct.
Q. And it's also listed under the rescovery room

log, correct?

EJAQ0005829
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Yas, it's on here.

Neither of them are marked in this instance,

No.
Correct?

Correct.

Didn't you comsider .giving Narcan to be kind

of significant?

A.
Q.
A.

Q.

In what way?
Well, you don't do it in every case, do you?
No, certainly not.

You do it when you suspect the person is

having a problem coming cut of the effects of the

narcotics,
A.
Q.
breathing,
A.
Q.

A.

Q.

correct?

That's one. That's the main use of it, yes.
In fact, doesn't @t have something to do with
if people are having problems breathing?

No. -

No?

No.

Do you consider it a significant event if you

order Narcan to be given to a patient?

A.

Q.

Absoclutely not.

In fact, you thought it so unimportant you

didn't note it in the letter to B.0O.M.E.X. either, did

EJAQOR95830



e Radmbasalin

LLLRETY 7 ANS

RN

10
11
12

13

is
18
17

18

you?
A.

Q.

It's not noted, no.

164

Now, at the point where you order Narcan be

given, which I think you said was around 3:15?

A.
Q.
A.

Q.

Correct.

She had been post procedure for how long?

Approximately two hours.

Okay. And how long had it been since she had

been given the Demerol?

A.

Q.

Approximately two and a half hours.

It's your testimony that at that time that

you reascnably believe that she was still under the

effects of Demerol?

A

Q.

Yes.

And that's even though most patients after an

hour are able to get up and walk out of your facility

after having the same amount of Demerol?

A.

Would you like me to explain this to you?

Yos or no answer is going to be meaningless.

Q.
Juestion.

A.

Q.

Well, I'd like you to try to answer the

Restate the question.
It had been two hours plus?

Two and a half.

Ovar two and a half hours since you had given

E.1A00005331
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gave the Narcan, right?

“A. I'm groggy when I get up‘in the morning.
Q. I don't believe I asked you that.

A. I am sorry.-

Q. She was still --

a. Yes.

Q. After -- how long after the Narcan was she

still groggy?

A. She remained the same grogginess from the

reports that I received.

Q. And you did not consider it at all on the
possibi;ity that perhaps the grogginess was caused by a
blood loss?

A. 'Absdlutely not.

Q. You indicated that you don't see these drug

reactions very often?

A. That's true. -
Q. So, they are rare? .
A, I don't know if you call them razre. What

does rare mean? One in a million, one in two million?

You don't see them often.

Q. How often do you see them?
A I don't know. I don't keep track.
Q. You said that you saw a small piece of paper

next to the chart indicating blood pressure readings that

EJAC0005833
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you believe were taken by Defyl whitlock?

A. Yes, I did.

Q. Where are those rsadings now?

A. I haven't the slightest idea.

Q. You went down to get the medical chart that

night, right?

A. That's correct.

Q. And one of the reaéons you want to get the
medical chart and go down there was to make sure it was
complete before you sent it off to the Medical Examiner?

A, Correct.

Q. And it didn't cross your mind that maybe that
piece of paper was important, as part of the record here,
to go to the Medical Examiner's office?

A. Not at all.

Q. Now, there is actually places on the chart
where you are supposed to put the blood pressure reading?
aA. Correct. .

Q. So, Deryl Whitlock would have had room on the
recovery room lag to put additional blood pressure
readings, or BP readings, had she done them, correct?

A. That i1s correct.

Q. Now, you indicated that you actually, I

believe mentioned socme of the numbers for thosa blood

pressure readings?

167
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a. I stated some numbers.

Q. Yeah, you said you felt they were in the
normal range, didn't concern you?

A. That's correct.

Q. Now, in your letter tao B.O.M.E.X., you didn't
mention anything about this piece of paper, did you?

A. No, I didn't.

Q. You didn't mentioﬁ anything about the actual
blood pressure readings that you now say you observed on
this piece of paper, 4id you?

Aa. No, I did not.

Q. You consider that to be important in
responding to this complaint?

A. I think I had 'a pericd of time, at this time,
that many facts of the case were just not there at that
moment when I was writing the letter.

- Q. This was six weeks after the incidentf Isn't
it going to be a little fresher in your mind six weeks
after the event as opposed to three years later?

A. No gquestion about it. Go ahead.

Q. It was freshest in your mind when you wrote
that letter, wasn't it?

A. Yes.

Q. And yet you totally neglectsd to put anything

about this piece of paper that had additional blcod

EJA00005835
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Y

Q. '~ Now, this is around the same time that Deryl
claims that she was complaining ghout not being able to
feel her legs?

A. I really don't recall.that. I don't recall
the time that Deryl might have said that.

Q. _ Deryl said it was 30 minutes after the Narcan
was given they tried to get her up, she coulrdn't fe€l her
legs.

MR. KAZAN: Objection, that's not even a
question.

THE COURT: Objeétion sustained. Ask in the
form @f a question, please.

Q. (BY MR. AHLER:) Do you havé Deryl's notes in
front of you?

A. I don't believe so. No, I don't.

Q. Let me show you Exhibit 19. You have seen
these before, I assume?

Have you seen this before, Mr. Biskind?

A. Yes, I have seen it before, true.

Q. About 8, 10 lines down says, "Dr. Biskind
instructed us to give her Narcan 1 cc."

I believe you indicated that you felt that
was about 3:157
A Yes, that's the best I racall.

Q. Within a half hour, again, she is

EJA00005837
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non-rasponsive. Patient stated she was altermating
between heat and cold. Could not feel her legs.
Do you see that?

A. Yes, I do.

Q. So, that would have been around the

approximate same time that you claim you went in and

talked to her and she was responsive and okay?

A. Uh-huh.

Q. Is that right?

A. That's correct.

Q. Now, at some point, you indicated that you

asked Carol Stuart to find out from the family if she had
any special, I don't know if you said drug problems or

reaction to-drugs; do you recall?

A. Probably both, ves.

Q. So, when did you do that?

A. I don't recall. It was during the aftermoon.
Q. Before the last time that you saw hex?

A, Some time befores, yes.

Q. Now, you claim that you actually left the

facility 1S5 wminutes later?

A, About that time, as far as I can recall, yes.
Q. In fact, you said after four o'clock?
A. In my letter I marked 4:05.
EJA00005838
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time you actually saw LouAnne was just prior to leaving

at 4:05, right?

A. No, I don't believe so.

Q. Well, do you have that in front of you?
A. Yes.

Q. Refer you to page thres, paragfaph three.
A. Yes.

Q. Says that about 4;05, after seeing

Miss Herron the last time, I left the facility.

A. My interpretation of that sentence is that I
left the facility at 4:05, and it was after seeing
Mrs. Herron for the final time, but that doesn't connote
that I saw her at 4:05.

Q. You don't ncte anywhere in here that you saw
her at 3:45, do you?

A. That's correct. That's correct.

Q. So, now your testimony is that you didn't see
her at 4:05. You did not state that in the letter that
that's not what you meant? )

A. That's correct. That's not what I meant.

Q. And in the letter to B.0.M.E.X., you indicate

that her condition was stable when you saw her?

A. Yes.
Q. Which means that her blood prassure was
normal?

EJAQQ00583¢
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A. I can't give a specific diameter of it, mno.

Q. Clearly you would remember, wouldn't you, if
the blood was all the way to her kneés?

A. I thiﬁk I would, yes.

Q. And clearly that description of bloed is
inconsistent with your estimation of 100 cc's, isn't 1t?

A. Who knows for sure.

Q. 160 cc's, it's just a little over six

tablespoons, isn't it?

A. 10 cc's.

Q. Not wvery much, is it?

A. No, it i$n't.

Q. Did you notice the blood on her foot?

A. No.

Q. Wouldn't that be something that you would

consider if you saw blood on a patient's foot?

A. When?

Q. When you went in to lock at her. -

A When? _

Q. When you first went in.

A. Well, she had been transferréd from one cart

to another, and she had to possibly bring her knees up,
put her foot flat. Thers might have been blood there for
whatever reason and gotten it con the foot.

Q. So, that would not alarm you?
EJA00005844



LT

RN S T P ST '

B IEPHEIPRS. ¥ W

P VT SN

10

11

12

13

15

16

17

178

A. Not at all.

Q. You believe that 100 cc's would be sufficient
blood for her to be able to pull her feet all the way"up,

and put her feet in the blood?

A. I think you're talking about two different
things.
. Q. There is evidence here, at some point, she

pulled up her legs, got into tﬁis puddle of blcod that
she was sitting in. Is it your testimony that lQO cc's
would be a sufficient amount of blood for her ﬁo do that?

A. I am really confused by your gquestion.

Q. How do you think she got the blood on the
bottom of her feet and between her.toes?

A. During the afternoon, attempting to get off
the gurney, wanting to go to the bathroom. If I were
lying flat on my back on a gurney, I'd want to bring up,
bring my knees up. I am putting my foot flat trying to
get up. There was a Chux undermeath that. Any blood on
it whatsoever might have gotten a little blood on it, it
would have not been noticed and dried, and that was
there.

Q. You claim that at some point she wanted to
get up and actually saying, I nesd to go to the bathroom?

A. Once, more than one time.

Q. Have you heard any medical testimony to that

£JA00005845
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statement?
A. No, I am surprised.
Q. Did you mention that, by the way, in your

letter to B.O.M.E.X.?

A. No, I didn't.

Q. You never did a pelvic exam?

A. Right. ©On who?

Q. On LouAnne Herron én the 17th?

A. After surgery?

Q. Yes.

A. Not after surgery.

Q. You never did a hematocrit?

A. No.

Q. You never really made an effort to look

inside her cervix to see if she was bleeding from either
the cervix or somewhere else?
A. There "was no reason to.
Q. Well, you indicated that really what you did -
was push on her stomach. So, you never locked inside to
see where the blood might be coming from, did you?
A. No, I did not.
Q. You write in your letter to B.O.M.E.X. that
the entire time during the procedure in the recovery room
that LouAnne was awake, talking and requesting to get up

to go to the bathroom?
EJA00005846
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Q. In Deryl's notes, thefe is one reference to
blood pressure thét she took at some point 90 over 60.
Do you see that? It's on the side?

A. I see what you are referring to, I believe.

Q. Is there any reference in Deryl's notes, to
all these other blood pressure readings, that you claim
you saw on this piece of paper? .

A. Once again, please.

I am sorry, I was looking at this and the
letter. Question again.

Q. Okay. Is that the only blood pressure
reading on there given by Deryl?

A. I presume there is nothing on the back of
this. It's not open, so...

Q. You can open it if you want. There is
writing on the back.

A. There is writing.

Q. The arrow goes down to the other side. .I
believe it's open at the bottom.

A Seems to me this might be written by somebody
alse.

Q. I am asking you, is there any indication in .
there, other than the 90 over 60, of any other blocod
pressure reading written?

A. The reason I ask, because the question

181
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basically was that Deryl wrote these notes. I think
somebody else wrote some of them.

I don't see any other blood pressure reading
on here.

Q. No indication on there about these notes that
you say you.séw next to the chart?

A. No, there are none. .

Q. On the last page éf the document, it
indicates that according to Carol, Dr. Biskind stated
there was ndthing he could do, and he was not coming
back, and we should-call 9-1-1. Did you tell Carol
Stuart, on the phone, that yoﬁ were not coming back?

A. No.

Q. I want to show you what has been marked as

Exhibit 18. Would you lock through this?

A. Yes, sir.

Q. You recognize that document?

A. No. :
Q. That's been introduced into evidence and

identified by Lynneal Woodard as nursing care st-andards
that were given to her by Gretchen Pacheco shortly after .
she started employment at A-Z. Dq you remember that?

A. Okay .

Q. I wanted to refer you to page 7, ask if you

agree with what is contained in those nursing standards?

EJAO0005849
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1 MR. KAZAN: Objection --
2 A. THE WITNESS: Never seen them.
3 THE COURT: Sustained. Says he's not

= 4 familiar with them at all.-

{.; 5 Q. (BY MR. AHLER:) Was it your understanding, .
6 Mr. Biskind, that a nurse needed to be in the facility
7 until all the patients were discharged?

8 A. No.

9 Q. Was it your understanding, Mr. Biskind, that
10 the doctor was to be in the facility until all the

11 patients were discharged?

12 A. No.
C”-_ 13 MR. AELER: I have no further gquestions.
- 14 THE COURT: All right, thank you.
15 Redirect?
16 MR. KAZAN: -Thank you.
17 REDIRECT EXAMINATION .

18 BY MR. KAZAN: . -

19 Q. Dr. Biskind, who was responsible in the
20 recovery room for documenting the recovery room records?

21 A. The assistant who would be taking care of

22 that specific patient or patients.

23 Q. Meaning either of the medical assiscants?
24 A Medical assistants or a nurse, either one.
25 Q. And with respect to the notes written by

EJA00005850
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Deryl Whitlock, do you still have those in tront of you?

A. Yes, I do.

Q. First of all, did Miss Whitlock make a record

of e%erything she observed? Do you have any way of

knowing?
A. I would have no way of knowing.
Q. Number one.

Number two, can yoﬁ say that Miss Whitlock
made these notes about the events as she was perceiving
the event?

A. I could not comment on that.

Q. Could you say whether or not she wrote these
at a later time?

A. I really can't say.

Q. There's -- I mean, they are apparently dated

and timed on the left margin, right?

A. I see that, okay.

Q. That's fine. 7:00 p.m., April 17th, of 19982
A. That's corrsct.

Q. This would have been after Miss Herron was

pronounced dead at the hospital?

A. Coincides with that.

Q. Was Miss Whitlock in an upset state of mind
when she wrote these notes?

MR. AHLER: Objection, calls for speculaticn.

EJAGCOBO5231
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THE COURT: Sustained, calls for speculation.
Q. (RY MR. KAZAN:) Do you have any idea as to
whether or not these notes reflect all of the
observations that Miss Whitlock made in the aftermoon?
A. No.
Q. - There is a blood pressure noted that
Mr. Ahler talked about, 90 over .60, that's written on

these particular notes. Did Miss Whitlock write that or

any other blood pressure on the actual recovery rooum

record?
A. I don't know.
Q. Did you ever see a 90 over 60 on the recovery

room record?

A, T have to lock at the record, I don't
remember.

Q. Does he have Exhibit 13? Do you have exhibit
13? ) _

A. I don't think I do. -

MR. KAZAN: Do you have them, Paul?

MR. KAZAN: Would you like to see if you have
it, Dr. Biskind?

MR. AHLER: I believe he has it.

THE WITNESS: The racovery room racord, I am
sorry, it was undermeath something.

Q. (BY MR. KAZAN:) Did you ever ses a 90 over

74200005852
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60 by Deryl Whitlock on that?

A. No, I didn't.

Q. Does this mean that this was the only blood
pressure that she took in the gﬁternoon, the_one that's
in these notes?

A. I wouldn't interprét that, no.

Q. Is there any doubt in your mind that you saw
a separate piece of paper thaﬁ contained other blood
pressure or vital signs that Miss Whitlock recorded?

A; Absolutely.

Q. Was it unusual, sir, for the medical
assistants working with your nurse to do that?

Was it unusual for the medical assistants

working at your centar to do that?

A. As far as I know, no.

Q. Was not unusual?

A. Not'unusual.’

Q. Mr. Ahler asked questions concerning whether

or not it was your duty, or whether or not it was your
practice, to check patients in the recovery. Did you, in

fact, check patients in the recovery room?

A, Yes. Oh, vyes.

Q. Did you do it on April 17th?
A. Yes, I did.

Q. Did you check Miss Herron?

EJAQ0005853
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A. Yes, ; did.
Q. Did you check Miss Herron apprpximately every
30 to 45 minutes as you wrote in your letter to
B.O.M.E.Xi?
MR. AHLER: Objection, leading.
THE COURT; Overruled.
You may answer.
A. THE WITNESS: Yes;.I did.
Q. (BY MR. KAZAN:) Were you checking on
Miss Sandoval as well?
A. I was, yes, sir.
Q. Were you paying attentiom to anybody else

that would have been in there had they needed your

attention?
A. They were the only ones there.
Q. T wanted to know more about what a patient

locked like when they were being released.
First, let me ask you, were they of the frame

of mind, as they walked out the door of the cenier, to be

on Jeopardy, for example?

A. Absclutely not.

Q. Could they run a 100 yard dash?

A. No.

Q. What kind of -- I mean, I understand I think

a little bit of what you said in terms of they would --

EJAQQGDEESS
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rerms of ambulatorily, they would néed assistance to
walk. What kind of shape are they really in when they
are allowed to leave? t

A. Each patient is going Fo_be different. No
question about that. Many of them could walk out, but
the majority of them walk with their assistant, meaning
the person that was there to take them home, if, in fact,

there was one, which was the practice.

Q. Would you let them drive?

A. Absolutely not.

Q. Why not?

A. Because they wefe in no condition from the

narcotic medications that they were given.

Q. They still be groggy, even as they walk out
the doox?

A. Absolutely.

Q. The fact that medical assistants did not

recall, during this trial that, for example, Miss Herron
would make a comment concerning wanting to get off the
Jurney to go teo the bathroom, does that mean it didn't
happen, Dr. Biskind?
MR. AHLER: Objectiom, calls for speculation.
THE COURT: Overruled, you may answer.
A. THE WITNESS: Absolutely not.

Q. (BY MR. KAZAN:) Did you have any reason to

EJA00005855
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believe the blood pressure that the medical assistants
were taking were in exrroxr?

A. No.

Q. . How long had you been relying on medical
assistants to take blood pressures at the A-Z?

A. Ever since I started work there.

Q. Had ther= been any rule requiring, as far as
you know, an RN to be present Euring proceduree?

A. No.

Q. Was that just something, I guess a preference
that you had?

A. I was supplied with an RN for the most part,

and I accepted that.

Q. Would an RN do something that you couldn't
do?

A. No.

Q. And if a patient was, in your opinion or

estimate stable, soon to be released, that there would be
2 need to leave that patient in the custody of an RN as
opposed to a medical assistant?

A. No. -

Q. You indicated that Miss Whitlock rarely
assisted in surgery?

A; I don't recall any time that she ever
assisted me in surgery.

EJA00005856
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Q. Would her name, therefore, ever appear, for

example, in the top of the surgery log under nurse oOr

assistant?
A. Surgery log, excuse me?
Q. Operating, O.R. log. I am asking you, if she

wouldn't have assisted, would her name appear on that
log?

A. There could be a éircumstance where she might
have initially been thought to be working, and before we
started the procedure, somebody wrote her name before we
started, and then they said I'd like to have you do this
today. They would leave, go somewhere else, tha name
might not have been crossed and another name put down
there, it's a possibility.

Q. I mean, for example, on April 17th, the O.R.
log under nurse says Lois then slash Jenil after Lois.

Does it say RN?

A. I am sorry, I have to lock to see what you
are referring to. Where are we hers?

Q. The operating room, O.R. log, April 17th.

A. Qkay. 1If I.understand, does it say RN after

Lois' name, is that what you are saying. No, it does

noc.

Q. Does it say after Jenil's name, MA, medical

assistant?

EJAOD005857
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A. No, it does not.

Q. But what was your reason for believing that

Miss Whitlock was more of a practical nurse as opposed to

a medical assistant?

A. That she was highly, highly regarded by the
people that she worked with and the common scuttlebgtt,
if you wish to call it that, pervaded the operacing room
almost aftérvday -- |

MR. AHLER: Objection, hearsay. I am not
sure what it is.

THE COURT: Overruled.

A. THE WITNESS: Has a good reputatiom.

The other aspect of this was that on the
occasions that I worked in the Scottsdale office, even
though they would be rare, 1 think for the most part, she
was always there. And possibly on one of those or more
occasions she was in ‘the operating rooﬁ with me.

Q. (BY MR. KA;AN:) Mr. Ahler asked you On _
cross-examination gquestions concerning ydﬁr feéling that
Miss Herron was potentially still under the effect of
Demerol nearly two hours after the procedure; and you
wanted to give an answer. I want you to explain why you
believe that.

A, When we give a medication, and we give it to

a patisnt intravenously, especially given slowly, each

EJAQDOGER5S
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rime the blood circulates, there is what we call a
circulation time. Means the time it takes for one red
blood molecule, one red blood cell, to travel from point
A all the way through the quy, come back into the heare,
be bumped back again, come back to where it started,

that's circulation time.

I am sorry, I am a litctle bit off om that.
It's been a long time since I.really thought about this.

But circulation time means it goes from the
point of injection, injection to an ‘arm or a leg,
whatever it is, till it goes into the lung, at which time
the patient is made to breathe or feel a sense of order.
When it goes in the circulation, it goes into the brain.
It, the brain, has what we call receptor areas. These
receptor areas pick up certain other molecules, among
which are certain drugs. "Those drugs become bound, we
call them, they gind to receptor areas.

Now, in the normal metabolism, if you think
of digestion, then“eventually the food gets into your
blood, blood stream. Metabolism is, in a sense, a little
bit like that, something you can certainly relate to, and
as long as it's bound to the prain, and as long as it has
been metabolized, it's going to excerpt an effect on the
brain.

If I were to push a drug intravenously into

EJAD0GE859
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anything, it'g going to very ?apidly, geing to be a large
amount coming into the brain, and it's part of the brain,
in a sense, like a rush, like a wave within a beach. The
majority of that material is not going to be bound to
receptors in ;pe brain. 1It's geoing right there and come
around again, and when it comes around again, a little
bit will be removed and bound. Goes around again, comes
in and a little bit gets bound.

So, the slower that you give the medication,
the more opportunity the body has to bind this
medicaticn, and the lénger acting it will then be as far
as in the body, and whatever the effect . is, whether it's
drowsiness, sleepiness, or trying to eliminate pain, but
that is a reason that the individual may have a much more
prolonged effect.

.I have to qualify this in one sense. It's
important for you to understand that the bedy makes what
is called an endorphin. Endorphin combats the fear that
individuals can have, anxiety, so that in the beginning
of a procedure, when we are mot using general anesthetic,
we ars not hers, these endorphins may prevent the
individual from getting the same effect.

I am not going into detail. I dom't think I
could explain in the first place, but as time goés on,

the patient is no longer being stimulated. The procedure

EJAQGL0536)
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around the time that the 90 over 60 blood pressure was

taken?
A. I believe so.
Q. . . She‘notes that there was some responsiveness?
A. Yes.
Q. So, the condition that Miss Herrom was in

when you made your observations .of her, did you get the
idea that she was just laying.around ocut of
consciousness, out of control?

A. Not at all.

MR. AHLER: Objection, leading.
THE COURT: Overruled. You may answer.

A. THE WITNESS: Not at all.

Q. (BY MR. KAZAN:) Is 750 cc's to 1000 cc's
blood observed by Mr. Barajas, the EMI, were you ever
shown any evidence, Doctor, that that was how much loss
there was?

A. Never. -

Q. You have any way of confirming his aecuracy
in terms of what he observed?

A. No, I don't.

Q. Regardless, did you see any blcod loss after
the initial time you were called into the rescovery room?

A. No.

Q. At any time during the aftermoor when you

E.JAg0N05862
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were in there, even just seeing the lady with twins, how
fé& were you from Miss Herron ever?

A. I had to walk right by her every time I went
back and forth in the recovery room. -

Q. In terms of walking fight by, if there is any
kind of blood loss that you would consider to be
significant, could you have missed it?

A. i don't think so..

Q. Did you ever become aware from anybody, or
Miss Herron herself, that she was having a hard time in
terms of feeling her lags?

A. No.

Q. Did you ever become aware abcut altermating

between hot and cold?

A, No.

Q. Did Miss Whitlock ever refer you to that )
information? -

A. Ne, not at all. - }

Q. Did that scenario occur while you were even

still on the premises?
A. I don't believe so.
Q.. Were you -- you weren't present when the
informed consent was gone through with Miss Herron?
A. The first time?

Q. Yes, sir.
£JA00005863
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A. Excuse me, not the first time.

0. That was a week earlier?

A, I believe so.

Q. And was your, was any part of your duties at

the center to be aware of payment?

A. No, none whatsocever.

Q. That would be nothing you have anything to-dql
with? . ’

A. Correct.

Q. In terms of ultrasound here, did you just

rely on that one particular ultrasound?

A. No.

Q. Did you look at all three?

A. Yes.

Q. Miss Price told you that all three she gave

is 23.3 days, 23.6 days and 24.0_da¥s in terms of her
three ultrasounds. How far apart in-days were those?

A. I think . just a few. I dog;t think they were
very many, maybe less than a week.

Q. Wasn't more than four?

A. I am sorxy have to -- four, yes, I suppose
that's correct.

Q. Does the fact that all three ultwasounds were
relatively close in terms of the biparietal diameter

number of weeks, did that tell you anything with_ respect
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to your ability to rely on them?
A, T felt thne differences were insignificant, so
that any one of them could be relied on. N
Q. Okay. Was that the only informatioa that you
utilized in determining whether or not it was appropriate

for you to proceed with the termination?

A. No.
Q. What else?
A. I used my clinical evaluatiom, clinical

judgment, my pelvic examination; bimanual examination as
well. Locked at the LMP to see how it.éorresponded.

Q. And when you -- first of all, was it you that
put down the 23 week, three day ultrasound, as the one
referenced in the chart?

A. What exactly does "put down" mean? I am
never sure I understand.

Q. Wrote it down.

A. Wrote it on the chart? I believa I wrote it
on the surgery speet.

Q. Why don't you lookon -- I don't kmow, these
aren't numbered. -

A. Under stenography.

Q. Stenography record, who wrote the biparietal
diameﬁer in, and the weeks, and the name of stenographer?

A, Michelle Price.

£JA00005865
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Did she write in the weeks?
Yes.

She wrote in the biparietal diametex?

Correct.

Preoperative diagnosis is there. Who wrote

I wrote that in.

Postoperativg?

I wrote that.

How do you determine post operative?
There is no --

I am sorry.

There is no way.

Because of what?

We do;'t measure it.

You don't measure the fetus?

It's not significant.

It does not matter? -
That's correct.

But everything you saw was consistent, in

terms of LMP, pelvic examination, and the ulcrasound, was

consistent with what?

MR. AHLER: Objection, leading.

THE COURT: Asking him what it was doesn't

suggest an answer. Overruled, you may answer.

E.JAQ0005866
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A. THE WITNESS: I am sorry. It indicates to me

that it was less than 24 weeks.

Q. (BY MR. KAZAN:) Dr. Biskind, what
information could you have possibly given to the
paramedics that one of the medical assistants in
attendance could not have?

A. " T don't think there was anything.

Q. First of all, at éhe time you got the call,
were you expecting any problems from Miss Herron?

A. No.

Q. I mean, could you report to the paramedics“
this woman was suffering from a retroperitoneal
hemorrhage affer all?

A. No.

Q. You couldn't give any information?

MR. AHLER: Objection, leading.
THE COURT: Sustained, that is leading, -
suggests the answer. Please ask non-leading questions.

Q. (BY MR. KAZAN:) Other than the fact she had
gone through a second trimester aborticn, what
information could you have given that wasn't in there for
them?

A, I don't know.

Q. When you wrote the letter tO B.C.M.E.X., did

you put in the information that ycu thought would be

EJAON0N5S6T
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surgery.
Q. That was already on the chart?
A I am just saying, this would be about the

only thing I could tell them.

MR. AHLER: Objection, that;é misstating the
evidence. That's not on the chart.

THE COURT: Sustained. Don't make comments

as to what is in evidence or not. Ask questions, please.

Q.- (BY MR. KAZAN:) Was 300 cc's blood.loss omn
the chart?

A. Yes, it was.

Q. Was an additional 100 cc's blood loss in

terms of Miss Herron's condition, sir?

A. No, sir.

Q. Can you think of any reason why you would
have wanted to get the woman's name that you talked to at
the emergerncy room? |

A. None whatsoever. ' -

Q. Mr. Ahler asked, when you got this call,
could you have gotten back while the paraﬁédics were
still present. I ask you is that) retrospectively, you
could have?

A. Well, it's possible. I could have broken

some speed laws and gotten there, but I don't, really

don't think so.
EJA0000S86S
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1 Q. At the time you got that call, what was going
{ | 2 through your mind?

3 A. I suppose I was in sort of a very, I can't

4 say shocked state, but I was really surprised. I didn’'t

5 know Qhat to think. I had no idea of what the cause

6 would be. All the things that woul@.normally‘happen, or

7 could happen to somebody, had went through my wind in

8 that moment or two of thinking.about it. I couldn't come

9 up with any apparent reason that had any substance to it.
'ld Q. Well, retrospectivelyy you also know ﬁhatz'
11 A. Certainly ended up causing Miss Herron's

12 death, absolutely.

13 Q. Did you know that at the time?
14 MR. AHLER: Objection, relevance, leading.
15 THE COURT: What is your cbjection?
16 MR. AHLER: Leading.
- 17 fHE COURT: Overruled, you may &aswer.
18 Did you know that at the time is the

19 guestion?
20 A. THE WITNESS: No, I did not know at the time.
21 Q. (BY MR. KAZAN:) Did you have any idea that

22 that was going on at the time you left the A-Z Women's

23 Center?

24 MR. AHLER: 'Objection, asked and answered.

25 THE COURT: Overruled, you may aiswer.

EJAQ0005870
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A. THE WITNESS: Absolutely not.
Q. ~ (BY MR. KAZAN:) Did you have any idea that

earlier during the procedure you had caused a uterine

perforation?
A. No.
Q. Dr. Biskind, if you thought for a moment

Miss Herron was in some kind of medical trouble or
distress, would you have left.the center? |
A. No.

MR. KAZAN: I don't have anything else.

THE COURT: Ladies and gentlemen of the jury,
any questions?

At least one.

(Sidebar conference.)

THE COURT: Who usually performed the
ultrasound when the ultrasound machine was brought into
the operating room?

Who usually started I.V. in the operating
room?

Theres is some confusion on restarting the
I.vV. Did you restéft two I.V.'s? You said you had to
restart the I.V. on Miss Herron in the O.R. énd again in
the recovery room. Who restarted the I.V. in the O.R.?
Who restarted the I.V. in the recovery room?

Next cone crossed out.
£JA00005871
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Did witnmess check victim's mouth, nose or
pupils for any signs of distress or paleness?

Did victim feel cold to the touch at any
time? . ) o o

What would be the standard procedure or drugs
administered if patient was having an allergic reaction?

How many uteruses have been perforated by the
witness in his experience?

Any of them serious?

I won't ask those two questions.

Does the Doctor feel it is important to keep
abreast of any recently published medical findings by his

peers on abortion procedures?

Why would victim have been restrained from
getting up? Wasn't this encouraged by the M.A.'s?

Was there any personnel -- I think personal
conflicts?

MR. AHLER: Personnel. -

THE COURT: Maybe personnel conflicts between
the medical assistants that could indicate to the jury a
reason why they would intentionally misstate or dilute

their statements?

I will just ask if he's aware ot any
personnel conflicts between the medical assistants. I

don't know that that means with the medical assistants.

EJAQ0005872
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THﬁ WITNESS: The most common thing we use
for any allergy is Benadryl. It's giveﬁvtc a person
through the muscle, most of the time, so would ﬁave
probably given her 50 or 100 milligrams Benadryl
muscularly.

THE COURT: Do you think it's important to
keep abreast of recently published medical findings by
peers on abortion proce¢ures? -

TﬁE WITNESS: No.

THﬁ COURT: Why would the victim have been
restrained from getting up? Wasn't getting up encouraged

by the M.A.s?

THE WITNESS: This was before a time that
they felt, or I won't speculate, a time that probably she
was unable to be left alone in the bathroom, to be steady
enough on her feet to make it thers on her own. So, they
felt it_important to protect her, not to let her go.

THE COURT: Were there any personnel -
conflicts between you and the medical assistants that -
would affect their statements in this case, if you know?

THE WITNESS: I am totally unaware of
anything.

THE COURT: Do you agree with Dr. Hoffman's
opinion that the tearing of the cervix of the victim may

have required a suture?

EJA00005875
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THE WITNESS: Would you give me that again,
please?

THE COURT: Yes. Do you agree cr disagree
with Dr. Hoffman's opinicn that the tearing of the cervix
may have required a suture? |

'THE WITNESS: Well I'll try to answer this
question. I domn't recall that T heard Dr. Hoffman say'he'
wogld suture the cervix in the case that we are
discussing. Excuse me, from my look at that picture,. I ~
do not see a laceration there, excuse me, that would
require a suture. The majority of -- let's put it this
way, anything that I would call a laceration, look like
you tore a piece of paper, you actually had a tear to the
surfaces, separated f£rom one another, that is what you
see when you have a lacerated cervix. For whatever the
reason, that requires a suture there, whethef it's
bleeding or not.

THE COURT: Any follow-up Mr. Kazan? .

MR. KAZAN: Yes.

FOLLOW-UP EXAMINATION
BY MR. KAZAN:
Q. Dr. Biskind, did you ever notice that
Miss Herron was pale before you left?
a, No, I did not.

Q. Did you ever notice anything unusual about

FJA00005878
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CERTIFICATE

I, JUDY GIBBONS, do hereby certify that the

. foregoing 21t pages constitute a full, true and accurate

transcript of the proceedings had in the foragoing
matter, all done to the best of my skill and ability.
WITNESS my hand this 14st day of August,

2000.

JUDY GIBBONS, RPR
AZ CCR 50141
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1 one. And, number two, that, in and of itself, wouldn't.

2T 2 npecessarily keep the patient down.

3 Q. Would the M.A. let the patient go to the

4 bathroom while she had a bag on?

5. A. Yes, it could be done without too much

6 trouble.

7 MR.. MORGAN: Nothing further.

8 THE COURT: Mr. Ahler.

9 FOLLOW-UP EXAMINATION

10 BY MR. AHLER:

11 Q. You didn't give her any Benadryl type

12 medication?
£ 13 Al No, I did not.
12 MR. AHLER: No further questiomns.

15 THE COURT: You may step down. Watch your

16 step.

17 | ' )

18 -

15

20

21

22

23

24
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TIHE ARIZONA REPUBLIC

' :N Holder of License No. 12642

for the Practice of Medicine
in the State of Arizona

4 INFORMAL INTERVIEW OF JOHN BISKJND, MD.

FTTTmeeetEE Phoenix, Arizona

January 18, 1996
1:35 o'clock p.m.

BEFORE THE ARIZONA BOARD OF MEDICAL
EXAMINERS, INFORMAL INTERVIEW IN RE JOHN
BISKIND, M.D,, holder of License No. 12642 for the practice
of medicine in th. State of Arizona, held at 6151 East Morten

Avenue, Phoenix, Arizona, on January 18, 1996, at the hour of
1:35 o'clock p.m., called to order by Richard D. Zonis, M.D,

Chairman.

(The indication "**" represents deletion of material to maintain
patient confidentiality.)

CHAIRMAN ZONIS: Come forward please, Doctor. Come
forward, please, with your attorney. Am I pronouncing your

name correctly? Biskind?
DR. BISKIND: Biskind.

C IATRMAN ZONIS: Biskind. Short "i." License number
43«“3{16.‘:13&1’“3}85% been notified of th° matenial we're going

DR BISKIND Yes sir

CHAIRMAN ZONIS: And you've been notified that you could
bring with you an attorney?

DR. BISKIND: Yes.
CHAIRMAN ZONIS: And vou have brought?

‘va RAUP: Calvin Raup, Mirten. Goodwin and Raup, Phoenix
’Oﬂa
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CHAIRMAN ZONIS: Thank you for coming, Mr. Raup.
Doctor, we will have a presentation by one of our staff members
of the matter under discussion and you will have an opportunity
to present your position and answer questions from Board
members. We will be talking about at least one patient and
please, you must not mention patient names; use injtials only in
referring to this or any other patient. And if your voice tends to
be weak -- and it sounds like you've got a pretty voice, but if it
tends to be weak that little bulbous microphone in front you will
help us to hear your responses. Our reviewing staff member is

Dr. Pent.

DR PENT: Dr. Zonis, members of the Board, Dr. Biskind, Mr.
Raup, this concerns the death of a patient from complications of
a pregnancy termination. Patient was 26-year-old gravida IV
para HI abortus 0 seen in the A-Z Women's Clinic by Dr. Biskind
on Feb. 16, 1995, at which time the uterus was felt to be slightly
more than 20 weeks in size. She returned the next day. A suction
curettage was performed followed by a sharp curretage to
remove the remaining tissue. Apparently the patient elected to
return to Flagstaff following the surgery. Further information
that the Board received was that they looked around in Phoenix
to find a place to stay but, it being February, the rates were
rather high; they elected to go to Flagstaff. She was feeling
rather ill. She and her boyfriend stopped in Camp Verder to get a
motel room. She had the onset of breathing difficulty.
Emergency medical services were called and transported the
patient to the emergency in Cottonwood where she was
pronounced dead at 4:55 p.m. At autopsy there was an 8 cm
vertical laceration of the posterior wall of the uterus, along with
approximately 2000 cc's of blood in the abdomen. Cause of the
death was listed as interabdominal hemorrhage secondary to
perforation of the uterus secondary to pregnancy termination.

Dr. Biskind in his letter to the Board notes that the consent form
states that perforation of the uterus is a possible complication.
He also says that he asked the patient if she knew that she would
have to spend the next 48 hours in Phoenix and she said she
would do so. And he says when a patient calls for an
appointment she is informed that if she's from out of town she'll
have to spend two davs in Phoenix and there are several other
occasions during the patient encounters when this is spetled out

to the patient.

Dr. Biskind notes that on February 17th, 1995, patient LB came
to the operating room at 10:33 a.m. She received 75 milligrams
of demerol, 10 milligrams of vailum, 3 milligrams of Compazine,
all intravenously. He performed a2 suction curettage and finally
curettaged the cavity with a sharp curette. At 10:47 a.m., five

=
(38
n
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patient who was seven months pregnant, not eight — in a report
he thought that she was seven to ten weeks pregnant. That's still
a gross discrepancy, and I felt that that case and this raised

concern regarding the doctor's competency. _
THE COURT: Thank you for that.concise summary, Dr. Pent.
Dr. Keen? - '

DR. KEEN: Good afternoon, Doctor.

DR. BISKIND: Good afternoon, sir.

DR. KEEN: I would like to ask you a few questions about, in
general, how you conduct this sort of procedure in this setting,
and then specifically about this patient. And specifically, for the
first part, what pre-op work-up do you do for these patients?
What evaluation do you do for them?

DR. BISKIND: The patient comes tc the facility and a history is
taken that the patient gives to us, which she fills out, a form,
stating things that might have happened in her past, past surgical
and medical problems, medications she might be on, allergies,
and her obstetrical history last menstrual period. And at that time
an ultrasound is then performed on the patient. And presuming
that she is not too far for a pregnancy termination, she is then
sent to our lab, in-house lab, where hematocrit pregnancy test, if
neccesary, depending upon the duration of the pregnancy,
urinalysis, and the weight, blood pressure, vital signs in general,
temperature, puise, respirations, are all done and recorded. At
that time if there are no problems that are found, the patient is
then counseled by ane of our counselors about the prodcedure
and, presuming that there are no other problems, then the patient
is prepared, so to speak, for the procedure.

When they call for the procedure -- for the appointment, if the
person taking the phone message feels that they are probably a
one-day procedure, they are told to come in NPO after midnight
and - so that they are in the facility. And if they, for any reason,
have been found to have been -- have eaten, had anything to
drink, they would be referred to me and I might verify this,
talking to them about the possibly complication of aspiration and
so forth, and more likely than not we schedule, then, if that were

the case.

But presuming that they are capable of going through the
procedure at that time, they are just taken in a certain order and
the procedure is then performed -- excuse me. [ will ses that
patient at that time, at the time the procedure is going to be
done, look at the history, look at the chart, look at all the

£JA00000153
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various laboratory studies that have been performed and, in my
Own mind, make sure that -- or be certain that there are no
problems that I'm not aware of, talk to the patient, go over the
consent forms, asking them if they have any questions about the
consent forms, asking the whether they have any questions about
procedures, doing a physical examination at that time: Heart,
lungs, abdomen, pelvic, skin, ENT, and if everything is airight at
that point, then we 80 ahead with the procedure.

DR. KEEN: Specific to this case with patient LB, what were the
results of the ultrasound?

DR. BISKIND: She was 20, I think 20.6_' weeks pregnant.
DR. KEEN: Placental implantation site?

DR. BISKIND: We do not routinely look for one, It is probably
of no neccesity, meaning that if the procedure js going to be
done, the placenta site really doesn't enter the picture. .
Occasionally, we are confronted with individuals who have been
Sent to us where ultrasounds have been done by a lab or their
physician, and they have 2 marginal [PRAOE/] [SRACE] ... year
or they have a low line Dlacenta of souris — and again,
depending upon when this was done, they duration of the
pregnancy, these things ara taken into consideration relative to
the procedure as far as whether it's a problem.

DR. KEEN When you do ultrasocund do you make a report of
that ultrasound, too, or dog you just do it and look at that?

DR. BISKIND: I do not do the ultrasounds. We have an
uitrastenographer, several, who do the procedure. When I get
the chart, I get a pitcture that's attatched to the chart that has the
vital information that shows that cavity and the presentation.

DR. KEEN: Is that the opne for this patient?
DR. BISKIND: Yes.
DR. KEEN Can you tell from that where the placenta is?

DR. BISKIND: No.

DR. KEEN: The -- this patient was a little different thap some,
presumably, in that -- in that they are out of town. Do vou treat
out-of-town people differently than the in-town people?

DR. BISKIND: Yes.

DR. KEEN: An how -- when do they --- when they first know
that? Do they first know that the telephone communication and
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contact with the A-Z Ciinic?

DR. BISKIND: That's correct. Their first contact with the clinic
they are asked where they live. If they are living outside of the
greater Phoenix area they are told about the neccesity or the |
possibility, if they are a two-day procedure — because we don't
know at that point. Many times, the first trimester, on the basis
of our LMP and dates, et cetera, can come in and she can be two
or three months further along, which is not unusual at all. And so
we have — but she is told on that very first telephone visit —

occasion,

DR. KEEN: The duration of the procedure in this particular
Case, are we COITect in our interpretation of the time frame here?
That from the -- the actual procedure itself, to the time she is
discharged is on the order of an hour, hour and a half?

DR. BISKIND: I haven't actually figured it all out, but the
procedure began, I beiieve, — I can give you it to you exactly so

we're not talking --
DR. KEEN: If you wouid, please.

DR. BISKIND: - in the realm of the unknown. Okay. The
procedure, itself, meaning the starting of an intravenous solution,
we have noted at 10:33 a.m. She left the operating room at
approximately 10:52 and she was discharged from the recovery

room at 11:30.
DR. KEEN: So approximately an hour?
DR. BISKIND: Approximately.

DR. KEEN: What signs and symptoms do you look for as
independent indicators that there's a complication, either during
or after the procedure, first. And then second, what signs and
symptoms do you tell the patient to monitor and sesk attention

for?

DR. BISKIND: Well, in answer to your first question, I have
learned over the years that my greatest feat is to find something
that I didn't expect. So I'm trying to anticipate, right from the
beginning, all of the various contingencies that might arise. The
one biggest thing in this procedure that we're concernred about
s the position of the uterus. Because of the axis of the uterus is
not known and our instruments are going in on the wrong axis,
then perforation is a very likely possibility.

The retroveried uterus, wiich we see statistically in 20 percent, [
think we see in 35, 40 percent of patients. The farther along in
the pregnancy there is, the less the retroversion, itseif, plays a

ZJA00000157
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role because the retroversion has a tendency to become

indistinct, so to speak as the uterus enlarges, because the cavity

just takes that position away. So when I sit down on an

operation to do one of these procedures, the thing that's

foremost in my mind is, from my pelvic examination, from

anything else we may know, what is the position of the uterus

and what axis is that instrument going to take or where will it go

if I want it to go the appropriate way. So that is the one thing I

think that is more important and most - foremost in my mind.

The — whether the woman is having a first abortion or the fourth
or fifth abortion does make a difference, because the first
abortion we're going to find tissue that has not been stretched.
She has not been pregnant before, in many cases, so we're going
to have to be much more careful in dilating the cervix —
assuming we're talking about. the first trimester abortions,
initially, here. The woman who's had multiple abortions, many
times you dilate very little because the duration is such that you
Can get an appropriate instrument into the uterus without the

need for that.
DR. KEEN: Let's taiior the response to this patient's gestations.

DR. BISKIND: In this patient we're dealing with a 20-week
pregnancy. We're dealing with a situation where we are putting
in laminaria, which are dialators that take overmught, usually 12
to 24 hours, to slowly, gradually, dilate the cervix so that it is
appropriately dilated to prior to doing the operative procedure,
The laminaria are hydroscopic and they absorb fluid and they
swell overnight three to four times their previous size. She -- the
patient was seen on one day. The laminaria were inserted. Again,
knowing the nature of the cervix -- is this the first time around?
Has it been done before? She had multiple abortions, multiple
pregnancies. This is usually a procedure where very little can
occur. If you were to force a laminaria into a nuiliparous cervix,
theoretically you might do some damages. But even under those
conditions, the length being in the neighborhood of probably
three to four centimeters, they aren't going t0 go too far into any
part of the uterus to produce a problem.

So during that point, the first visit, first seiing the patient, there's
not too much that you have to be concerned about getting
tnvolved in, as far as that's concerned.

Now, the second day where she comes in and the packing which
Is put in on top of the laminaria is removed rom the vagina, the
laminaria sometimes have fallen out; they've just literallv come
right out of the cervix. But basically, thev're removed fom the
vagina. We count them to be sure we got all of them back and be

EJAQ0000158
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sure that the tally occurs. And from that point on, then, the
procedure goes on.

Now, if the cervix has not dilated -- and this could be a concern
to me - we do another day's worth of dilating and put in
additional laminaria, send the patient home, tell them to come
back in another 24 hours.

DR. KEEN: This lady was properly dilated?

DR. BISKIND: This patient was satisfactorily. "Satisfactorily"
means enough that we can remove the fetal tissue without
having to be concerned about that. Ce

DR KEEN: Any abnormal version of ker uterine fundus at this
point?

DR. BISKIND: No, no.

DR. KEEN: So -~

DR. BISKIND: By the time the patient is 20 wesks, we're
talking pretty much midline. We're talking anterior, for the most

part, or mid-positicn. Very rarely --

CHAIRMAN ZONIS: Doctor, can I interrupt you for a second?
Dr. Keen is asking you specific questions and vou're giving us
CME on how to do a pregnancy termination. It might help your
situation along if you're able to confine your answers to his

specific questions.

DR. BISKIND: Well try, sir.

DR. KEEN: I'l try to be even more specific.
DR. BISKIND: Okay.

DR. KEEN: During this procedure did you not anything
abnormal, out of the way, from what you usually do?

DR. BISKIND: Absolutely not. Absolutely not. It was --

DR. KEEN: Was there any point in time in which you felt you
might have perforated the uterus?

DR. BISKIND: Not at all.

DR. KEEN: What signs did you tell her to monitor as she was
discharged? Did you give her any discharge instructions?

DR. BISKIND: I, personally -- I do not give discharge
Instructions to the patients on the day of surgerv.

£JA00000138
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DR. KEEN: Who does?

DR. BISKIND: The recovery room nurse. And we have these all
presented for the patient to take home with them. They're given
to them when they first come in so that they can have a day or
whatever to look them over. And I will tell the patient, usually,
in the first interview that pain and bleeding are two things that .
we are concerned about most. We tell them how to contact
somebody at the clinic over a 24-hour period of time for an
emergency call to have them verify what's going on and to take
whatever measures are neccesary at that point.

DR. KEEN: If you have a patient who reports on or the other of
the — either tha pain, excessive pain, or'the abnormal bleeding —
and that's going to be quantitative by then — what do you do
with them?

DR. BISKIND: We will see them personally.

DR. KEEN: Any hour of the day or night?

DCR. BISKIND: Any heur of the day or night, yes.
DR. KEEN: You're a 24-hour-a-day ciinic?

DR. BISKIND: Yes. We can have scmebody there in ten or
fiteen minutes to open the clinic any time.

DR. KEEN: Okay.

DR. BISKIND: I know you had two parts to your question; I
don't know if [ answered both parts for you.

DR. KEEN: That's all right; we'll go on. At the moment of
discharge of this patient — I guess your contact with this lady is
only during the actual evacuation procedure; is that correct?

During that second day?
DR. BISKIND: Unless there's a probiem; that's coreect.

DR. KEEN: It's a relatively large size fetus at this point in time.
In the post anesthetic recover phase does someone massage the

uterus?

DR. BISKIND: Cnly ifit's -- it it's felt to be soft. The recovery
room individuals - there's more than one -- will periodicaliy put
their hand on the uterus, fell it. Ifit's not hard, they'll massags it.
If'it doesn't respond, they'll come and ask me what -- vou kaow,
whalt should we do? Patients have IV drops going with Pitocin,
intracervical -- or oxytocics are given so this is not a problem.
It's a rare probiem, believe me.

£JA00000180
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DR. KEEN: In the record of this patient, anything abnormal
whatsoever?

DR. BISKIND: None whatsoever.

DR. KEEN: Now, this patient was instructed to say near the
night before?

DR. BISKIND: We ask them to stay within fifteen minutes of
where the clinic is located, where the offices are located.

Q. Do you dispute the observation that was made at the post
mortem examination of this individual, as a perforation being the

etiology of her hemorrhage?

DR. BISKIND: Sir. I have not seen the records. I have not had a
chance to review any of them. This information has not been
given to me only verbally and what I have read in the review that
was in the report that came to me. So in answering your
question, in all honesty I have only that information that there
was a vertical laceration of 8 cm and with laceration you are
very likely to cause bleeding to take place. Certain lacerations,
interestingly enough, do not bieed. But again, it is a possibility
and [ have no way of answering your question any other way.

CHAIRMAN ZONIS: Ms. Randoliph, do you have any
questions?

MS. RANDOLPH: The period in the recovery room, do you feel
in retrospect that thirty minutes is an adequate period to observe
for any complications? :

DR. BISKIND: Well, "any complications” is covering a little bit
of territory. Over the eight years that I've been working in this
particular setting we have had so few problems that - [ guess, it
works, is all I can say to you. I know this sounds peculiar, when
you are working in a general surgical environment, when you are
working in the surgicenter where general anesthesia is given.

[ think this is a point that should be made clear to all of the
members here. When I first began to work under these
conditions giving the amoung of drug, Demerol, Valium,
Compazine, I, too, said, I want to see what happens, The
individuals coming into the operating setting are usually so
apprehensive and so anxious that the enorphins that are
produced in advance of all this counteract the effect of the

medication.

You would think that these people would be sleeping within a
matter of two or three minutes after the IV, push but one of the
reasons why that's pushed, to the best of mv understanding, is,

EJA00000181
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MS. RANDOLPH: We have limited time, so -

DR. BISKIND: I understand you do. I would like to answer
your question. I did a survey, a Medline survey back twenty
years and found an article pubiished this year where it covered
3,300 cases over five years. And I will only bore you with one
statistic and that is in 547 15-20-week terminations there was
only one perforation, and there were three perforations done in
the first trimester in that group. I looked at my even record for

the past --

MS. RANDOLPH: Was that the same amound of people in both
groups? What -- -

DR. BISKIND: The number of patients in the first group; first
trimester up to 13 weeks - five to 14 weeks, pardon me, was

3,225 It was 547 in the 15-20 week group.

MS. RANDOLPH: So you can't compare raw numbers, then,
because you've got different -

DR. BISKIND: No, but the overall total number of perforations
was four: One in the first group -- or one in the second group,

three in the other.

What I wanted to use was the comparison with this study to my
own. And in my own, with the total number of procedures done
and with the one perforation in ths year 1995, my rate of
complication of a perforation in a patient was .130 percent in my
own group. They also conclude - and Dr. Pent, you would be
interested in hearing this because it's part of what was talking
about in your discussion. Careful approach to the second
trimester dilation and evacuation procedures can make them
comparitively as safe -- as safe as suction curettage contrary to
common belief derived large surveys done in the late 1970's.
That's fom the American Journal of OB/GYN, and I have copies

if you would like to see them.

MR. RAUP: Dr. Zonis, can we offer that to the Board for its
consideration?

CHAIRMAN ZONIS: Give it to one of the Board staff

DR. BISKIND: And I would like to go back to one more point
and that is your point of the time of recovery room observation.
And I have this highiighted on page 3 when you get your copy.
Very first line in the top paragraph. All patients were obvserved
from four -- I'm sorrv. For 30 to 120 minutes. So I don't think
we're out of the territory as far as the time factor is concemned.

And one last paragraph on that same page is highlighted. One
paragray pag gniig

£JA00000183
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second trimester perforation occured, apparently in an
uneventful procedure.

MS. RANDOLPH: That's all the questions I have.

CHAIRMAN ZONIS: I have a question, first, for Dr. Keen. Dr.
Keen, if, at autopsy, there was an 8 cm laceration do you have a
feeling of how big it may have been at the time that it was

created?

DR. KEEN: Probably not larger than — you're going to have —

CHAIRMAN ZONIS: Probably not larger?

DR. BISKIND: You're going to have some contraction, but
depending on how they've measured this, if that's the dimension
of that it could have been as small as 8 before; it could have been
as large as 10 or 12. More likely, it's close to 8.

CHAIRMAN ZONIS: Close to it or less.
MR. RAUP: I'm: sorry, Dr. Zonis, as small as?
DR. REEN: 8 is what was measured.

CHAIRMAN ZONIS: Doctor, is this your sole practice, is
pregnancy termination?

DR. BISKIND: It has been since July of 1995. Prior to that T've
been full obstetrics and gynecology for 37 1/2 years.

CHAIRMAN ZONIS: Okay. But since July of this past year it's
been strictly pregnancy termination? -

DR. BISKIND: Correct.
CHAIRMAN ZONIS: And approximately how many a day --
how many pregnancy terminations do you think you've done? I

know it's a difficult estimate. Have you done a hundred? A
thousand? Ten thousand? What would vou say?

DR. BISKIND: Without really going back, I can give you last
vear's experience if that would be --

CHAIRMAN ZONIS: Yeah. How many did you do last year?
DR. BISKIND: Reference to -- approximately seven hundred.

CHAIRMAN ZONIS: About seven~ hundred?- Okay. So you're
certainly experienced in the procedure.

DR. BISKIND: I think so
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CHAIRMAN ZONIS: And you continue in active practice and
your plans are to continue for the fore~eeable future?

DR. BISKIND: Yes.

CHAIRMAN ZONIS: I hate to go over ground that's already
been gone over, but I'm still terribly troubled about the question
that Ms. Randolph asked you and that is, that you have a patient
who's had 150 milligrams of Demerol, 10 milligrams of Valium
and 5 milligrams of Compazine in IV, and within an hour this
statement says she walked out with a steady gait. I think if that
were I, I wouldn't be able to pick my head up off of the bed,
never mind walk with a steady gait. A.nd I know you've given us

an explanation, but —

DR. BISKIND: Dr. Zonis, seeing is believing. And I would only
say that I would welcome any of you to come to the facility and
to see what we do and how it' 8 done and actually observe these
people doing that. There are exceptions, there's no question
about that. You get a hundred-pound ~ patient who just literally
accepts the drug and is out for an hour, hour and a half and she
sometimes is kepr there until, again, she is considered to be
stable and able 10 leave.

CHAIRMAN ZONIS: You were not at any time contactsd by
recovery room personnel after you concluded your procedures?

DR. BISKIND: Nothing.

CHAIRMAN ZONIS: In other words, the last time you saw her
is when you or she left the operating suite?

DR. BISKIND: Recovery room -- left the- operating suite, yes.

CHAIRMAN ZONIS: Right. You didn't see her in recovery at
any time?

DR. BISKIND: No.
CHAIRMAN ZONIS: Mr. Cooper, do you any questions?

CHAIRMAN ZONIS: Doctor, do you consider that to be a
good practice of not going to visit the patient in the recovery
room after a procedure such as this?

DR. BISKIND: Well, I think that my experience has given me
the ability to feel secure. And the fact that we have a registered
nurse and we have people who are competent, who know what
;to look for if there's a problem, who can -- I'm as close as [ am
to you from those patients in the recovery area so theoretically,
they know that I'm right there. If there's any problem of any
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kind, we see them. And I think the experience that we have had

over the years -- and I think this applies to other facilities, not

just the one we have here - are such that we can do this. And I

suppose there's a constraint of time, that we have so much tim
to do the procedure and so forth and so on — .

MR. COOPER: How much trouble is it, theoretically, from me
to you to go see the patient?

DR. BISKIND: It is no trouble at all. That is not the point. The
point is that —

MR. COOPER: It's not the point? Patient care? Follow up? -

DR. BISKIND: I cannot say that T don't see some patients, but I
can honestly tellyou that I don't see every patient because the
majority of the patients that we do are very short terminations,
take a few minutes, and are not a- magnitude -- now, you could
ask me why not see al'l the second tri patients. Well, I think we
used to do this years ago. It just wasn't nesded.

MR. COOPER: And what was your belief.. . , with regards io
the 8 cm laceration, the cause of that?

DR. BISKIND: I 'm sorry, I don't understand the question.

MR. COOPER: Sorry. I should probably get a little closer to the
microphone.

DR. BISKIND: Okay.

MR. COOPER: What was your belief that caused the 8 cm
laceration of the uterus?

DR. BISKIND: I would have, and I stili have, no way of making
a judgment decision about that. Placental sites are sometimes
very soft, and they can rupture. It could be old scar tissue. There
are numbers of reasons, and I can't honestly give you an answer
to that question. '

MR. COOPER: Can you give me any type of 2 medical cause
other than the result of the surgical procedure that you

performed?

DR. BISKIND: Well, if the patient was doing some vigorous
physical activity it's conceivable that something that might have
been small to begin with might have enlarged. If the ~ acme of
the uterus, where it's relaxed completely, doesn't respond, in
other words, she's left the facility and the uterus softens up and
the bleeding isn't exterior so she didn't realize the bleeding's
taking place, talking drip by drip by drip so that it's so slow that
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DR. BISKIND: Yes — well, I'm aware of it in retrospect, but I

don’t feef that that change in blood pressure is significant enough

to have the nurse come in and say, there's a small degree of

change in her blood pressure. I think the pulse rate iB probably a

much more significant indication of bleeding than anything else.

Until you reach a shock state. i

DR. KRISHNA: That's correct, yes.
CHAIRMAN ZONIS: Dr. Pent, did you have a comment?

DR. PENT: Yes, a few, if I might. One, if I understood Dr.
Biskind he said that 18 vigorous activity could extend that

uterine laceration; is that right?

DR. BISKIND: I'm speculating, Dr. Pent.

DR. PENT: I would find that inconceivable. In the article that
the doctor presented, the incidence of perforation in the late
group is twice that of the early group; it' 8 the overall
complication rate that's the same. And actually, the figures are
too small, 3 and 1.1 percent, .2 percent, and the doctor has .2

percer.

Not in your materials is a supplemental report by Lynn Johnsomn,
the medical investigator who spoke to the boyfriend, and I just
would like to quote to you from that. They returned to A-Z
Women's Center the next day, Friday, and L had the procedure

completed.

After leaving the clinic, parentheses, F recalls L looked very
groggy, close parentheses, they stcpped at Wendy's on
McDowell for a milkshake for L. They tried to find a hotel/motel
room but gave up after a while and headed north. At this point L
appeared to be sleepy and it wasn't until they got to Camp Verde
that she said that she was very uncomfortable.

CHAIRMAN ZONIS: Thank you. Okay. I'm SOTTy, wWere you
finished, Dr. Krishna?

DR. KRISHNA: Yes, I'm done, thank you.

CHAIRMAN ZONIS: Mr. Raup, do you have some comments
for us? -

MR. RAUP: Well, for the record the statement that Dr. Pent Just
read into the record was not provided to me. This is something
about which we had no prior knowledge so it's very difficult to
respond to that or defend whatever implication may come from

that.

EJAQ0000188



ARIZONA CENTRAL/News from The Arizona Republic Page 18 of 25
I would iike to ask Dr. Biskind to correct the patient's obstetric

history as presented by Dr. Pent. She was presented as an

abortus 0 and if that's not correct, I would like that —

DR. PENT: No, it's pare 0. "As pare 0, abortus IIL..
MR. RAUP: Okay, I'm sorry. [ heard it differently.
DR. PENT: I may have said it incorrectly; it's in my record.

MR. RAUP: She's had three other abortions. The only other
thing is if the Board would like to know about Dr. Biskind's

background.
He has a fairly distinguished background.

‘CHAIRMAN ZONIS: I think I inquired about the thinge that I
wanted to know.-

DR. KEEN: Mr. Chairman, obviously we're concerned whenever
the outcomes are so dramatic as this. And I would — my first
response to this was; well, here was -- just seeing it on the
surface without seeing it in depth was, here was a situation
where an obstetrical complication resulted in demise.

I don't feel quite so harsh on the basis of the full review of the
case. And specifically, the patient had an obligation, whatever
the obligations of the doctor -- I think he had some obligations
and I personally am happy that he hasn't had more complications
than this, because that is a relatively brief period of time for
recovery from this degree of anesthesia.

Notwithstanding, the patient had an obligation to remain near by
and did not. And to the extent that that may have contributed to
and certainly hampered the ability to recover her, we'll never
know. And my recommendation will be for a letter of concern
for the obstetrical complication.

CHAIRMAN ZONIS: Is there a motion?
Does anyone wish a recess?

DR. KEEN: I'll -- I think the range of things that we might
consider in this ease, of which I've said what I think my
recommendation would be. I think that at the disciplinary end of
this we could adopt findings of fact and conclusions of law with
an eye towards a degree of censure. The -- and I think we -- at
the very minimum, I don't think we should dismiss.

CHAIRMAN ZONIS: Well, I -- since no one is making a motion
and I can't make one, but I would like to give a few of my
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thoughts, if it wouid be heipful to the Board members. I guess
my perception of this was 2 little different than Dr. Keen's.

I've listened to the doctor give a very detached clinical
explanation of what went on. I haven't heard any emotion, any
feeling of sadness, ~I'm sorry,- remorse, for a young woman in
in-his care who died because of his care.

I think many of the things that were done were done because,
quote, that's the way they're done and that's the way we do.them.
That doesn't mean I have to approve of them, and I don't. I think
they're wrong. I think it's wrong to give a patient all this
medicine and send her home within an hour. I think it's wrong
that she did not have had a greater period of observation.

I also cannot ignore the past action of this Board with this
doctor, who received a letter of concern for performing a
pregnancy termination in a patient seven months pregnant who
was probably -- when he said he thought she was 8 to 10 wesks
pregnant. It's very difficult for me to accept that a doctor with
his experience, training, knowledge, background, ¢.v., whatever,
would not know a seven-month pregnant uterus from an 8 to 10
weeks pregnant uterus. And to me, that is dishonesty and I can't
think of any other word for it. I don't think thar's ignorance. I
don't think the doctor is ignorant.

So I have much graver concerns and I am not happy with merely
-- it would not be my recommendation that this doctor merely

receive a letter of concern.

DR. KRISHNA: Mr. Chairman, can I-ask a question for Dr.
Pent? Uterine perforation, can that go into an 8 cm laceration, a

uterine perforation?

DR. PENT: Most probably with the curette it was a perforation
and then extended as the curette was drawn down.

DR. KRISHNA.: If you just had a perforation interoperatively,
postoperatively can that go into a laceration? A perforation, can
that become a laceration?

DR. PENT: No.
DR. KRISHNA: With any activity?

DR. PENT: No, no. The doctor said it's speculation. Uterus is
sitting down in the pelvis. There's nothing -- you can be moving
all around. Nothing it pulling on it or in any way extending it.
There's no ligaments or anything that are holding it so that your
muscular activity is going to do anything.
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DR. KRISHNA: Thank you.

DR. PENT: There's a lot of uter~ne perforations that occur that
are just perforations during D&C, and what you do is stop and
observe the patient very carefully. Because usually the amount of
bleeding from just pushing a hole through with a curette or a
sound is so.minimal that you can just leave it and observe the
patient and do not have to explore that. So that I would think 8
cm - I think Dr. Biskind would agree — is probably a good
possible explanation is, the curette perforated and then as it was
withdrawn just cut down through the wall.

DR. BISKIND: Dr. Zonis, can I reply to some of the things —

CHAIRMAN ZONTIS: I don't think that's necessary at this time,
doctor. We're deciding what we want to do with this matter, I

need a motion of some sort from someone.

MS. RANDOLPH: T'll start the ball rolling and see how it goes.

CHAIRMAN ZONIS: Thank you.

MS. RANDOLPH: If findings of fact and conclusions of law
have been prepared I would ask them to be distributed at this
time with an eye toward adopting them and issuing the doctor a
decree of censure.

CHAIRMAN ZONIS: Is there a second to that motion?

DR. KRISHNA: Second. -

CHAIRMAN ZONIS: Seconded by Dr. Krishna. Those have
been prepared in draft form and they will be distributed at this
time.

MS. RANDOLPH: I would move that we adopt findings of fact
one through nine, as presented in our draft findings of fact.

CHAIRMAN ZONIS: Is there a second to Ms. Randolph's
motion?

DR. KRISHNA: Second.
CHAIRMAN ZONIS: Seconded by Dr. Krishna.
Is there discussion from any of our board members?

MS. RANDOLPH: [ was wondering,the advice where I ask legal
counsel if we put in the findings of fact and conclusions of law
that Dr. Biskind had received a lerter of concern, the date of that
and what that was for
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only for a lertter of concern at that time. '

MS. BECK: Mr. Chairman? The Board is not deciding the prior
case. The board is simply taking administrative notice, here, in
it's findings that there was a previous letter of concern.

CHAIRMAN ZONIS: Thank you, Ms. Beck.
So you don't feel that what has been stated is necessary?

MS. BECKR: I don't think an explanation of the underlying
conduct is necessary.

CHAIRMAN ZONIS: Thank you. Any other comments, Mr.
Raup? .

MR. RAUP: I think that's it.

CHAIRMAN ZONIS: Okay. All those in favor, we'll have a roll
call vote on findings of fact numbers | through 10,

MS. RANDOLPH: Mr. Cooper?
MR. COOPER: Yes.

MS. RANDOLPH: Dr. Guyette?
DR. GUYETTE: Yes.

MS. RANDOLPH: Dr. Keen?

DR. REEN: No.

MS. RANDOLPH: Dr. Krishna?
DR. KRISHNA: Yes. -

MS. RANDOLPH: Dr. Waldo?
DR. WALDQO: Yes.

MS. RANDOLPH: Dr. Zonis?
CHAIRMAN ZONIS: Yes.

MS. RANDOLPH: And I vote ves. Six yes, one no.

CHAIRMAN ZONIS: By a vote of six to one you've adopted
findings of fact. Is there 2 motion concerning conclusions of

law?

MS. BECK: Mr. Chairman regarding the conclusions of law, I
would propose a change. I would propose that paragraph 2
make reference to a different subsection of the Arizona revised
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statutes. Instead of subsection L that is there presently, I would
propose a reference to subsection LL that reads, conduct that

the Board determines is gross negligence, repeated negligence,
or negligence resulting in harm to or the death of a patient.

CHAIRMAN ZONIS: So instead of malpractice you're —

MS. BECR: It says negligence, but it says negligence resulting in
harm to the patient.

That finding, even as using subsection L, is optional. If you want
to take it out you can take it out. .

CHAIRMAN ZONIS: But you would replace number two with
subsection LL instead of L?

MS. BECK: That's Correct.
CHAIRMAN ZONIS: And the wording from our statute, we can

MS. BECK: Right.

CHAIRMAN ZONIS: And number 3 you would leave the same,
and obviously 1 is the same.

MS. BECK: Yes.
CHAIRMAN ZONIS: Thank you, Ms. Beck.

MS. RANDOLPH: I would move that we adopt conclusions of
law as amended by Ms. Beck, 1 through 3.

DR. GUYETTE: Second.

CHAIRMAN ZONIS: Moved and seconded. Discussion? Roll
call vote.

MS. RANDOLPH: Roll call vote.
Mr. Cooper?

MR. COOPER: Yes.

MS. RANDOLPH: Dr. Guyette?
DR. GUYETTE: Yes.

MS. RANDOLPH: Dr. Keen?
DR. KEEN: No.

MS. RANDOLPH: Dr. Krishna?
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MS. RANDOLPH: And I'vote yes. Six yes, one no vote.

CHAIRMAN ZONIS: By the same vote of six to one we issue
the doctor a decree of censure.

Doctor, I think you understand what's been going on here. A
decree of censure is a discipiinary action on your license. It says
that we don't like what you did. We have problems with what
you did, and we feel it was wrong. That is an action that is
reported to everyone, basically.

The National Practitioner Data Bank, the Eederation of State
Medical Boards, and an action which you will have to report.
when asked about it subsequently on any credentialling, managed
care, hospital privileges, whatever.

Do you have any questions about what has happened here
today? I don't mean disagreements or arguments, but do you
have specific questions?

DR. BISKIND: No.

CHAIRMAN ZONIS: Okay, thank you for coming. And thank
you for coming, Mr. Raup.

(WHEREUPON, at the hour of 2:33 o'clock p.m. the
proceedings were concluded.)

L, KAREN DODGE, hereby certify that the foregoing pages
numbered from 2 to 50, inclusive, constitute a full, true and
accurate record of the proceedings had in the above matter, all

done to the best of my skill and ability.
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DR. KRISHNA: Yes.

MS. RANDOLPH: Dr. Waldo?

DR. WALDO: Yes.

MS. RANDOLPH: Dr. Zonis?

CHAIRMAN ZONIS: Yes.

MS. RANDOLPH: And I vote yes. Six yes, one no vote.

CHAIRMAN ZONIS: Thank you, Ms. Beck — I mean — and
Ms. Randolph. Both of you. By a vote of six to one you have
adopted the conclusions of law. ‘

Is there a motion concerning the action that this Board is to take
based on the adopted findings of fact and conclusions of law?

MS. RANDOLPH: I would move that we issue the doctor a
decree of censure.

CHAIRMAN ZONIS: Is there 2 second?

DR. GUYETTE: Second.

CHAIRMAN ZONIS: Seconded. Was that by Dr. Guyette?
DR. GUYETTE: Yes.

CHAIRMAN ZONIS: Discussion? Roll call vote.
MS. RANDOLPH: Mr. Cooper?

MR. COOPER: Yes.

MS. RANDOLPH: Dr. Guyette?

DR. GUYETTE: Yes.

MS. RANDOLPH: Dr. Keen?

DR. REEN: No.

MS. RANDOLPH: Dr. Krishna?

DR. KRISHNA: Yes.

MS. RANDOLPH: Dr. Waldo?

DR. WALDO: Yes.

MS. RANDOLPH: Dr. Zonis?

CHAIRMAN ZONIS: Yes.
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Assigned to FS AS PASSED BY THE SENATE

ARIZONA STATE SENATE

Phoenix, Arizona

FINAL REVISED FACT SHEET FOR H.B. 2706
abortion clinics: regulation

Purpose

Establishes licensure requirements and standards for abortion clinics, an exception to the prohibition of
abortion of a viable fetus for medical emergency, and pathological examination of fetal and embryonic
tissues to verify estimates of gestational age.

Background

Events in 1998 at a Phoenix abortion clinic raised several questions about the responsibility of state
agencies to ensure the public health and safety regarding abortion and other outpatient medical procedures.
House Bill 2152 was introduced in 1998 to establish regulation of abortion clinics, but was held in
committee primarily due to concerns that the regulations infringed on the rights of and would have a
negative fiscal impact on doctors in private practice. The Joint Legislative Study Committee on the
Regulation of Abortion and Other Outpatient Medical Procedures held several hearings, culminating in the
1999 proposed House Bill 2706.

Currently there are ten states that regulate abortion clinics through separate licensure classification
procedures. There are less than 20 abortion clinics in Arizona, about half of which are already licensed
through the Department of Health Services (DHS). The proposed legislation would require the remaining
clinics to become licensed. It would also require DHS to adopt rules for licensure and medical emergency
measures.

According to the Joint Legislative Study Committee, the three main issues are establishing the gestational
age of the fetus, codifying the standards for obstetric gynecologic services, and monitoring compliance
without infringing upon constitutional rights to practice. The proposed legislation requires the person
performing the procedure to estimate the gestational age of the fetus using generally accepted standards,
perform an uitrasound evaluation, and submit tissue samples for pathological verification of the estimate
for all second and third trimester abortions. DHS is required to adopt very specific rules that conform to
established standards for obstetric gynecologic services and emergency medical services. Finally, the
pathology contractor is required to report monthly any instances of significant inaccuracies, possible
extenuating circumstances, whether there was reasonable compliance, and whether the doctor should have
filed a fetal death certificate.
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A fiscal impact statement from JLBC was not requested. However, in testimony during the House Health
Committee on 2/22/99, Dr James Allen, DHS Director, expressed concern that there FACT SHBEET H.B.

2706 - Final Revised Page

is no direct appropriation in the bill, although he understands it was addressed in the budget. Bryan
Howard of Planned Parenthood recommended that the $300,000 for this purpose in the budget should be
identified as such.

Provisions

1. Requires abortion clinics to meet licensure requirements for health care institutions.
2. Requires abortion clinics to comply with DHS rules and requirements for abortion clinics.

3. Requires DHS to adopt rules as specified on abortion clinics’ physical facilities, supplies and equipment,
personnel, medical screening and evaluation, the abortion procedure, the recovery room and the follow-up

visit.

4. Requires ultrasound evaluation, physicians' estimate of gestational age, fetal and embryonic tissues
sampling, and pathological evaluation of tissues for second and third trimester abortions.

5. Requires abortion clinics to file incident reports.

6. Requires confidentiality for patient and physician.

7. Ensures no limits on the ability of a physician or other health professional to advise a patient on any
health issues.

8. Allows an abortion of a viable fetus to be performed to avoid the woman's death or for which a delay
would create serious risk of substantial and irreversible impairment of a major bodily function.

9. Requires DHS to contract with qualified providers of pathology services through requests for proposals.

10. Requires pathology contractors to verify the accuracy of the estimate of the fetus' gestational age and
that the estimate was made in compliance with recommended standards, and to make additional

evaluations available for a fee.

I1. Requires the pathology contractors to provide a monthly report of test results, which is confidential and
disclosable only in aggregate form for specific purposes.
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12. Requires DHS to adopt rules on pathological examination of fetal and embryonic tissues.

13. Exempts DHS from the rulemaking process for this act until December 31, 1999 and requires public
hearing on proposed rules.

14. Exempts DHS from the procurement code until April 1, 2000 for the purpose of contracting for
pathology services for fetal and embryonic tissues.

15. Contains definitions.

16. Makes technical and conforming changes.

17. Contains a delayed effective date from and after June 30, 2000 for rules on abortion clinics and
pathological examination of fetal and embryonic tissues, and April 1, 2000 for licensure of abortion clinics.

18. Contains a severability clause.

19. Contains an emergency clause.

Amendments Adopted by Committee

1. Excludes termination of an ectopic pregnancy from the definition of abortion.

2. Clarifies that an abortion clinic must have a physician available who has admitting privileges from an
accredited Arizona hospital.

3. Strikes the requirement that abortion clinics give special attention to patients' past histories of surgery,
allergies and obstetrics and gynecology.

4. Clarifies that clinics need not offer separate facilities but only areas for enumerated operations.

Amendments Adopted by Conference Committee

1. Conditionally redefines the term "abortion clinic" as a facility where any number of first, second or third
trimester abortions are performed, other than a hospital. Makes this definition effective only if the original
definition is found to be unconstitutional.

2. Clarifies that only those patients who have not had an ultrasound undergo urine or blood tests for
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pregnancy.

3. Redefines the professional standard to which physicians shall be held in estimating the gestational age of
the fetus to "established standards of care." Applies this same standard to the abortion procedure itself and

the pathological examination of the fetal tissue.

4. Redefines "serious injury."

5. Delays by three months the deadline for rule-making relating to the pathological examination of fetal
tissues from December 31, 1999 to March 31, 2000, and delays the effective date of these rules by three

months.

6. Assigns to the joint health committee of reference the task of reviewing the types of facilities that
continue to be exempt from DHS regulation and recommending to the Legislature which facilities ought to
be regulated to ensure the public health. The recommendation is due by December 31, 1999.

7. Adds a severability clause.

House Action Senate Action

Health DPA 2/22/99 5-0-3-1-0 FS 3/24/99 DPA 4-2-1-0
3rd Read 3/11/99 47-10-3-0 3rd Read 4/28/99 21-9-0
Final Read 5/6/99 39-16-5 Final Read 5/6/99 17-12-1-0
Signed by Governor 5/18/99

Chapter 311 without emergency

Prepared by Senate Staff

May 27, 1999
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ARIZONA HOUSE OF REPRESENTATIVES FIRST REGULAR SESSION - 1999

_DPA_ For Committee on HEALTH

For Committee on
__ X For Caucus and COW

As Passed the House

Abstract for HB 2706 (abortion clinics; regulation) Sponsor: Groscost, Gerard,
Brimhall, Foster, Jarrett, Avelar, Anderson, Johnson, Knaperek, Cooley, Senators
Day, Petersen,

Bundgaard, Cirillo, Burns B, Aguirre

HB 2706 is an emergency measure providing for the licensure of abortion clinics and
for the pathological examination of fetal and embryonic tissues.

History

Events at a Phoenix abortion center raised questions as to how state agencies protect
the public pertaining to abortion and various types of outpatient medical procedures.
A Joint Study Committee on the Regulation of Abortion and Other Outpatient
Medical Procedures was established by the Speaker of the House of Representatives
and the President of the Senate to make recommendations regarding the following:

The applicability of facility and personnel licensing requirements relating to the
practice of abortion and other types of outpatient medical procedures in AZ;
compliance with current laws and the adequacy of the current regulatory framework;
the procedures in place to ensure compliance with AZ laws relating to the practice of
abortion and outpatient medical procedures, including those relating to the abortion
of a viable fetus; the existence and adequacy of current reporting requirements
relating to the practice of abortion and outpatient medical procedures.

DHS Regulation
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Health care institutions are classified and subclassified as follows: hospitals, nursing
care institutions, outpatient treatment centers, residential care institutions, home
health agencies, infirmaries and behavioral health service agencies. Outpatient
treatment clinics (OTC's) are those health care institutions without inpatient beds and
without the use of general anesthesia. These OTC's are also referred to as unclassified

health care institutions.

The standards of regulation for unclassified health care institutions require adequate
equipment and qualified staff, periodic inspections and compliance with fire and
building codes and proper sanitation. These facilities are not licensed based on the
specific services that they provide. They are licensed on the basis that they are health
care institutions without inpatient beds and without the use of general anesthesia and
which provide medical services for the diagnosis and treatment of persons on an
outpatient basis.

Exemption

Private offices and clinics of health care providers are exempted from DHS licensure
or regulation unless patients are kept overnight or treated under general anesthesia
(except for dentistry). Health care professionals are licensed by their respective health
profession regulatory boards.

The committee met twice and made various recommendations, which are included in
HB 2706. The standards used by Planned Parenthood of Central and Northern
Arizona were included in the bill.

Provisions

Exempts private offices and clinics of health care providers unless the office or clinic is
an abortion clinic. Beginning April 1, 2000, an abortion clinic shall be licensed as
prescribed by the Department of Health Services (DHS). An abortion clinic may retain
their unclassified health care facility license until April 1, 2000, if the license was
issued prior to January 1, 1999.

Adds a new article on abortion clinics.

Defines abortion clinic as a non-hospital facility, in which five or more first trimester
abortions are performed in any month or any second or third trimester abortions are

performed.

Requires the director of DHS to adopt rules, to include certain minimum standards,
pertaining to an abortion clinic's facility, supplies and equipment, personnel, medical
screening and evaluation of patients, the abortion procedure, recovery room, follow
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up visits and accident and incident reporting.

Requires the director of DHS to adopt rules by December 31, 1999, to become effective
April 1, 2000. Exempts DHS from rule making under the Administrative Procedures
Act until December 31, 1999 for adoption of rules pertaining to this act. Requires at
least one public hearing to be held on the proposed rules.

Requires a person who performs an abortion to estimate the gestational age of the
fetus and to send this estimate along with tissue from second and third trimester
abortions to the DHS state laboratory. Requires the director of DHS to adopt rules for

this process.

Requires the state laboratory to perform a pathological examination of the tissues to
verify the person's estimate of the age of the fetus. If the estimate is not in reasonable
compliance or if the doctor has not filed a fetal death certificate, the state laboratory

shall report this to the director of DHS.

Contains an emergency clause.

HB 2706 was amended by the Health committee as follows:

An abortion clinic may retain their unclassified health care facility license if the license was issued
prior to the effective date of this act (was January 1, 1999).

Minimum standards for physical facilities:

Adds other fixed equipment, in addition to surgical or gynecologic examination tables; facilities for
cleaning instruments; adequate facilities for storage of medical records.

Changes the requirement on signage in a clinic to displaying the clinic's current license.

Minimum standards for equipment and supplies, including emergency equipment:

Deletes all of the listed equipment items in the bill, except for ultrasound equil.)ment and adds
general language pertaining to equipment and supplies. Limits ultrasound equipment to those
facilities that provide abortions after 12 weeks gestation.

Adds language addressing: adequacy of equipment and supplies to meet the needs of the patient,

availability for emergency situations and for required laboratory tests.
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Minimum standards for personnel:

Requires the medical director of the clinic to be licensed as a medical doctor, osteopathic physician
or homeopathic physician. Deletes the requirement that residents perform surgery only under the
supervision of the medical director.

Requires a nurse or physician assistant to remain at the clinic for the day until the last patient is
discharged.

Minimum standards for medical screening and evaluation of a patient:

Added obstetric and gynecologic history.

Qualifies that urine or blood tests are to be performed before the procedure. Deletes hematocrit and
adds a test for anemia. Deletes language pertaining to saline suspension and serologic test for

syphilis.
Limits ultrasound evaluations for patients who elect to have an abortion after 12 weeks' gestation.

Adds that the original prints of each ultrasound examination shall be retained in the patient's file.

Minimum standards for the abortion procedure:

Stipulates that medical personnel are to be available throughout the procedure.

Deletes language pertaining to uterine evacuation and adds that standards be used that conform to
guidelines of the American College of Obstetricians and Gynecologists.

Deletes language pertaining to the manual surgical aspiration procedure.
Adds language on appropriate monitoring of vital signs until the patients is stabilized in recovery.

Deletes language in the bill about monitoring consciousness, pulse oximeter and blood pressure and
heat rate.

Minimum recovery room standards:

Clarifies that the physician with admitting privileges at a local hospital must remain until a patient is
ready to leave the recovery room and to help with emergency cases when hospitalization of the
woman or viable fetus is necessary.
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Deletes language on prophylactic methergine. If Rh0(d) immune globulin is indicated for the patient
it must be offered and available within 72 hours after the procedure. If the patient refuses, she must
sign a form to be filed in the medical record.

Deletes that written instruction include contraceptive use and includes that a patient must supply a
phone number in the event of an emergency.

Deletes specific language on minimum time in recovery and adds that the time depends on the type of
procedure and duration of gestation.

Requires that a licensed health professional, as opposed to a physician, makes a follow up call to the
patient (with the patient's consent).

Minimum follow-up visits:
Deletes language specifying what the medical examination is to include.

Deletes the requirement for a low sensitivity urine pregnancy test and language on undiagnosed
gestational trophoblastic disease.

Minimum accident and incident reporting:
Adds that incident reports shall be filed with the department and appropriate licensing board.

Amends current statute pertaining to the abortion of a viable fetus by adding language that the
provisions of the section do not apply if there is a medical emergency. Defines medical emergency.

Rewrites the section pertaining to pathological examination of fetal and embryonic tissues by:
Requires the department to adopt rules requiring a person performing an abortion to send tissue

removed from a woman as a result of a second and third trimester abortion to a contractor as
specified.

The person shall separate the remains and forward a copy of an estimate of the gestational age of the
fetus.

The contracts shall require the contractor to perform a pathological examination of tissues to verify
the accuracy of the estimate of gestational age made before the abortion and that the estimate was
made in reasonable compliance with the standards for obstetric and gynecologic services.

Requires the contractor to use a statistically valid method of sampling to conduct the pathological
examination of tissues as a result of a second trimester abortion of a fetus up to 18 weeks' gestation.
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Requires the contractor to conduct a pathological examination of all fetal and embryonic tissues as a
result of an abortion of a fetus of 18 or more weeks' gestation.

Contractors shall report to the director with test results and the department shall forward the report
within 30 working days to the appropriate licensing board. -

Adds that the department is required to adopt rules on the pathological examination of fetal and
embryonic tissues by December 31, 1999. Adds an exemption for the department from the
procurement code until April 1, 2000 in order for them to contract for pathology services.

Prepared by: Liana Martin

hb2706.cow 2/24/99 bh
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Office of the Assistant Director

1647 E. Morten, Suite 220 .
Phoenix, Arizona 85020-4610
(602) 674-4200
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Department of
Health Services

JANE DEE HULL, GOVERNOR
CATHERINE R. EDEN DIRECTOR

P VAR 85 2001
N ' A
Mr. Kevin Ray, Unit Chief THg CTio E
Office of the Attorney General '

1275 West Washington -
Phoenix, Arizona 85007

Dear Mr. Ray:

Per your request, I am enclosing a copy of the Reqﬁest for Proposal (REFP) and the signed

contract issued for the abortion clinic ultrasound review services pursuant to.A. R.S.§ 36-
2301.02.

The drafting of the RFP Scope of Work section was a collaborative effort bétween Pamela
Stinespring Reay, Acting Contract Management Specialist; Kathleen Phillips, Rules -
Administtator; Robert Frost, Administrative Services Officer; and me. I am the primary

contact person for the Division of Assurance and Licensure Services in térms of the contract
arrangements.

We determined that the contractor needed to have experience reviewing ultrasounds and to be
certified in Radiology by the American Board of Medical Specialties. We believe that these

quahﬁcatmns are necessary for a physician to be able to determine whether another phys1c1an
has accurately es’tu'nated the gestational age of a fetus.

- The Department of Health Services’ Procurement Ofﬁce advertised in the newspaper and
mailed copies of the RFP to-individuals registered on a list maintained by that office as well as

other individuals or entities the contract management specialist beheved may be mterested in
submitting a bid.

An evaluatiori committeée was established to review the bids submitted and award the contract.

The Procurement Office received only one bid. The contract was awarded to Apex Radiology,
Inc., located in Coral Springs, Florida.

_ Apex Rad1ology is aware of the court order that prevents the licensure of Abortion Clinics and
ultrasound review services. Apex Radiology is also aware that, depending on the dutcome of -
the legal action, there may not be any work for the radiologists to review. Lastly, Apex
Radiology is also aware that the Department intends to institute a coding system to ensure the

Leadership for a Healthy Arizona
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anonymity of both the patient and the abortion provider should ultrasound review services be
initiated in the future.

I hope this information is helpful. Feel free to contact me at 602-674-4255 if you have any
questions.

Sincerely,

Vicki A. Conditt, R.N.
Rules Analyst

Enclosures
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