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TABLE OF CONVENTIONS
A.A.C. The Arizona Administrative Code

DHS The Arizona Department of Health Services, the state
agency that is responsible for overseeing the regulation
and licensing of abortion clinics pursuant to the
Regulatory Act.

NAF The National Abortion Federation, a professional
association of abortion providers that has adopted
clinical policy guidelines related to abortion
procedures, a copy of which is attached to the
accompanying statement of facts as Ex. A.

PPCNA Planned Parenthood of Central and Northern Arizona,
one of the largest abortion providers in Arizona and
the author of the Condensed Abortion Protocol which
is attached to the accompanying statement of facts as

Ex. B.

PPSA Planned Parenthood of Southern Arizona, a Tucson
abortion provider.

The Regulatory Act ARS. §§ 36-449 through 36-449.03, AR.S. § 36-

2301.02 and Title 9, Chapter 10, Article 15 of Arizona
Administrative Code, the statutes and regulations
governing the licensing of abortion clinics in Arizona
and ultrasound review requirements applicable to such
clinics.

The State The State of Arizona and its Legislature.



I. Defendants’ Joint Response to Plaintiffs’ Amended Statement of Facts.

Defendants respectfully submit the attached response to the plaintiffs” Amended
Statement of Facts in Support of Plaintiffs’ Motion for Summary Judgment (heremafter,
“statement of facts”). It is largely composed of irrelevant, inadmissible evidence and
speculative, unsupported assertions and opinions. Indeed, plaintiffs’ statement of facts is
more akin to a numbered recitation of their legal argument in this case than to a statement
of the specific facts that are material to their motion for summary judgment. Clearly, this
type of evidence does not satisfy the burden the plaintiffs must meet to obtain summary
judgment. Defendants dispute the vast majority of the statements and assertions made by
the plaintiffs in their statement of facts and, in some instances, have provided evidence
contrary to that proffered by the plaintiffs. Unless the defendants specifically indicate
that a particular statement of fact is “not disputed,” defendants dispute, in whole or in
part, the statement, assertion, conclusion or opinion offered by the plaintiffs.

II. Motion To Preclude Consideration of Evidence and
Memorandum of Law in Support.

Moreover, the defendants respectfully move this court to preclude the
consideration of the following portions of the statement of facts pursuant to Fed. R. Civ.
P. 56:

A. Irrelevant and Inadmissible Portions of Statement of Facts. Information
offered to support a motion for summary judgment must be relevant and admissible at a
trial on the merits. United States v. Dibble, 429 F.2d 598, 601-02 (9th Cir. 1970); Fed. R.

Evid. 402 (only relevant evidence is admissible); Fed. R. Civ. P. 56(c) and (e); Ariz. Dist.



Ct. Rule 1.10(/). Courts will exclude from consideration any portion of a party’s
submissions that is not relevant to the matters at issue in the case. United States v.
Dibble, 429 F.2d at 601-02. The following paragraphs of the plaintiffs’ statement of facts
should be precluded from consideration as irrelevant and, therefore, inadmissible:

1. Paragraphs 51-53, 55 — 108, 136-137 and 141: These paragraphs discuss
surgical and medical procedures — other than abortion — and attempt to compare them to
surgical abortions. This discussion is not relevant to any material issue in this case. This
case concerns the provision of abortion services in Arizona and the State’s regulation of
those services. The a description of these other unrelated surgical and medical
procedures, along with the attendant risks, complexity, scope and duration of these
procedures, is not relevant to the resolution of these issues.

Plaintiffs are obviously proffering this evidence in an attempt to support their
equal protection argument. However, as aptly demonstrated in the Defendants’ Joint
Motion for Partial Summary Judgment on Plaintiffs’ Equal Protection Claim, the
accompanying memorandum in support and other related pleadings, the plaintiffs’ equal
protection claims have been soundly rejected by the courts. As the United States
Supreme Court and other lower courts have repeatedly recognized, “abortion is a unique
act” Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833, 852
(1992); see also, Greenville Women's Clinic v. Bryant, 222 F.3d 157, 173-74 (4th Cir.
2000), cert. denied, 121 S.Ct. 1188 (2001) (citing to other U.S. Supreme Court decisions
finding that the provision of abortions “significantly differs” from other medical and

surgical procedures).



Specifically, plaintiffs’ argument that it is unconstitutional to regulate the
provision of abortion services while leaving other “comparable” surgical or medical
procedures unregulated has been summarily and repeatedly rejected. Most recently, the
Fourth Circuit Court of Appeals observed that

[t]he rationality of distinguishing between abortion services and other

medical services when regulating physicians or women’s health care has

been long acknowledged by Supreme Court precedent. Beginning with Roe

itself, the Court recognized- ... the special medical interest of the women

seeking abortions ... The long stream of cases that followed Roe has only

heightened an awareness that for purposes of regulation, abortion services

are rationally distinct from other routine medical services
Greenville Women’s Clinic v. Bryant, 222 F.3d at 173-74. See also Women's Medical
Center of Northwest Houston v. Archer, No. H-99-3639, slip. op. at 81(S.D. Tex. 1999)
(“the classification between physicians who perform abortions in their offices and
physicians who perform other, comparable surgical procedures in their offices can be said
to bear a rational relationship to a legitimate state end.”) That “legitimate state end,” as is
the case with the Regulatory Act, is protecting the health and safety of women seeking
abortions.

Simply, the State may regulate the provision of abortions while leaving other
medical and surgical procedures unregulated. A discussion, description or comparison of
other medical procedures is, therefore, not relevant. Thus, plaintiffs have no relevant
legal or factual basis to support the admission of the evidence contained in paragraphs
51-53, 55-108, 136-137 and 141 and it should be precluded from consideration.

2. Paragraph 114: In this paragraph, plaintiffs assert that physicians who

commit malpractice are practicing medicine outside established standards. While
4



arguably true, this has no bearing on any material issﬁe in this case. The Regulatory Act
does not deal with physician malpractice and does not apply to any action that could be
taken by the Arizona Board of Medical Examiners (“BOMEX"”) to remedy or counter
physician malpractice.

3. Paragraph 119: In this paragraph, plaintiffs assert that Lou Anne Herron’s
death could have been prevented if “life-saving actions already required by existing law”
were taken. Whether or not this is true, it is irrelevant to any material issue in this case.
It has no bearing on the appropriateness of the individual provisions of the Regulatory
Act or of the Regulatory Act in its entirety.

4. Paragraphs -125-128, 132, 147: In these paragraphs, plaintiffs purport to offer
information about ultrasounds and other diagnostic tests used in connection with
gynecological and medical procedures other than abortion. This case concerns the
provision of abortion services in Arizona and the State’s regulation of those services.
The use of ultrasounds and other diagnostic tests in medical procedures other than
abortion is not relevant to the resolution of these issues. As previously stated, the State
may regulate the provision of abortions —including what training abortion providers must
have to perform ultrasounds and requiring an independent review of some ultrasound
prints made in connect with an abortion - while leaving the use of diagnostic tests in other
medical and surgical procedures unregulated.

5. Paragraph 154: This paragraph is a pure legal and/or factual argument, as

opposed to an objective fact. As such, it is irrelevant.



6. Paragraph 168: In this paragraph, the plaintiffs assert that confidential
medical information is “frequently” disclosed by people who have an obligation to
maintain patient confidentiality. This allegation does not implicate the Arizona
Department of Health Services (“DHS”) in any breach of patient confidentiality. In fact,
it does not identify the purported source for the alleged breaches of confidentiality. The
Regulatory Act only implicates DHS’s ability to maintain patient confidentiality.
Breaches of confidentiality by any other person or entity are not relevant to any review of
the appropriateness of the Regulatory Act or DHS’s duty in administering it.

7. Paragraph 182: In this paragraph, plaintiffs assert that Dr. Sherrylyn Young
has chosen not to maintain hospital admitting privileges and has never had to admit a
patient to the hospital. This is irrelevant because Dr. Young no longer has standing to
participate in this lawsuit. She closed her practice on June 1, 2001 and retired.
Moreover, her personal decision not to maintain admitting privileges has no bearing on
the appropriateness of A.A.C. R9-10-1506(B)(2), requiring that a physician in the
abortion clinic have admitting privileges at a local hospital and be in the facility while
abortions are being performed.

8. Paragraph 185: In this paragraph, plaintiffs assert that some physicians are
self-trained or trained by other physicians in the use of ultrasounds. This assertion has no
bearing on the medical appropriateness of the ultrasound training requirements in A.A.C.
R9-10-1505(3) and is, therefore, irrelevant

9. Paragraph 206: In this paragraph, plaintiffs assert that Plaintiff Raphael

believes his current staffing levels are appropriate and that he believes DHS’s evaluation
6



of his staffing will differ from his own. The purported basis for this assertion is that he
does not currently comply with the staffing requirements of the Regulatory Act. Whether
Plaintiff Raphael believes his judgment is in accord with the Regulatory Act or DHS’s
enforcement of the requirements of the Regulatory Act is irrelevant. His personal belief
has no bearing on the appropriateness of the staffing provisions of the Regulatory Act or
DHS’s method of enforcement.

B. Inadmissible Hearsay. Materials (including statements of fact) supporting
summary judgment must not be hearsay. Kim v. United States, 121 F.3d 1269, 1276-77
(9th Cir. 1997). In Paragraph 116, plaintiffs attempt to introduce evidence about a
comment allegedly made by the former Director of DHS concerning whether or not any
regulation could have saved Lou Anne Herron, a women who died in 1998 as a result of
substandard abortion-related care. The plaintiffs did not obtain this alleged comment
directly from the former DHS Director. Instead, it came from the notes and recollection
of another DHS employee who attended the meeting where the comment was allegedly
made. As such, it is clearly hearsay and inadmissible. Moreover, it is also irrelevant.

C. Declarant Lacks Personal Knowledge of Facts Asserted. Materials supporting
summary judgment must be based on personal knowledge or be an expert opinion. . Kim
v. United States, 121 F.3d 1269, 1276-77 (9th Cir. 1997). The following paragraphs of
the plajnﬁﬁs’ statement of facts should be precluded from consideration because the
declarant lacks personal knowledge of the facts asserted. In Paragraphs 103-104 and
106-108, plaintiffs attempt to offer evidence that patients have died during surgical

procedures other than abortion. While this is clearly not relevant, see 3-4, supra, the
7



plaintiffs have also failed to demonstrate that the declarants, Dr. Sherrylyn Young and
Dr. Jeffrey Taffett, have personal knowledge of the facts asserted or have any factual

basis or foundation for making the assertions.
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Dated: June 29, 2001

Copy mailed on June 29, 2001 to:

Ms. Bonnie Scott Jones
Ms. Brigitte Amiri

Janet Napolitano
Attorney General

By S O- Qi

Kevin D. Ray

Lynne C. Adams

Timothy C. Miller
Assistant Attorneys General
1275 W. Washington Street
Phoenix, AZ 85007

(602) 542-1610

Richard M. Romley
Maricopa County Attorney

By eruae 71 Buske
Nikolas T. Nikas

Denise M. Burke

Brian Fahling

Steven M. Crampton

Special Deputy Maricopa County Attorneys
c/o 16465 Henderson Pass #1132

San Antonio, TX 78232

(210) 494-7781

The Center for Reproductive Law and Policy

120 Wall Street, 14™ Floor
New York, NY 10005
Attorneys for Plaintiffs
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