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rights,”’ including the right of personal privacy, due process
and equal protection of the law as gecured by the Tourteenth
Amendment to the United States Constitution.

Appellees sought a declaratory judgment holding the Act
u:nconstitutiona‘il pursuant to 28 U.S.C. §§2201 (1970) and
9202 and an injunction restraining the enforcement of the
Act pursuant to 28 U.S.C. §2281 (1970) (repea,led by Pub.L.
94-381, 90 Stat. 1119, but applicable to amy action com-
menced on OF before August 12, 1976) and 28 U.S.C. §2284
(1970).

cases were consolidated and on December 3, 1975 the Plain-
tife-Appellees’ motion under o8 U.S.C. §2281 (1970) was
granted and a statutory three-judge court was convened.
composed of Circuit Judge Philip W. Tone and Distriet
Judges Prentice H. Marshall and Alfred Y. Kirkland. A
Preliminary Tnjunction Was jssued against the Act on De-
cember 4, 1975, after & hearing OB that date.

Appellant Tugene ¥. Diamond, M.D. had filed a motion
to intervene as 2 party defendant pursnant to Federal
Rule of Civil Procedure 24 on November 26, 1975. The
motion was granted on. December 4, 1975 and Dr. Diamond
was permitted to defend the Act in the following capacities:
as guardian of viable and non-viable unborn children, as
guardian of infants who qurvive the abortion procedure,
and as representative of husbands and of parents of preg-
pant mMinors.

Fvidence Was offered in this case by way of exhibits,
affidavits and depositions. Supplemental briefs were of-
fered by all parties in response to this Court’s decisions
in Planned Parenthood . Danforth, Bellotti v. Baird, 428
7.8, 132 (1976), Maher v. Roe, 432 U.S. 464 (1977), Beal
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v. Boe, 432 U.S. 438 (1977) and Poelker v. Doe, 432 U.S. 519
(1977).

(ii) On April 12, 1978, 30 months after the Act was ini-
tially enjoined, the court below filed an opinion, granting in
part Plaintiff- Appellee’s Motion for Summary Judgment
and declaring certain provisions of the Act to be unconstitu-
tional, The court dissolved the Pr eliminary Injunction since
the State’s Attorney had agreed to abide by the Declaratory
Judgment. Therefore no Permanent Injunction was is-
sued. Appellant Diamond appealed to this Honorable
‘Court on April 22, 1978; on the same date a protective ap-
peal was filed by Appellant Diamond to the Seventh Circuit
Court of Appeals.

(iii) 28 U.S.C. §1253 (1970) confers jurisdietion on this
‘Honorable Court to review a decision of a statutory three-
judge court upon appeal by any party from an order grant-
ing or denying injunctive relief.

(iv) Appellants assert the following cases sustain this
Honorable Court’s jurisdiction: Roe v. Wade, 410 U.S. 113
(1973); Planned Parenthood of Central Missouri v.
Danforth. The order of the court below includes, with
declaratory judgment, a specific denial of injunctive relief.
Appendix at 60. Moreover, the declaratory judgment in
the instant case is a de facto injunction with respect to the
rights and interests represented by the intervening defen-
‘dant in' the District Court. The state defendants have
voluntarily complied with and have agreed to continue
to comply with the declaratory judgment of the court be-
low and they will not enforce the statute.

The effect of the court’s order coupled with the state’s
compliance is de facto to enjoin the operation of the Act
with respect to precisely those classes the Act was intended
-to protect: the parties represented in the present action
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STATEMENT OF THE CASE

The Illinois Abortion Act of 1975 (House Bill 1851), 1.
Rev. Stat. §81-21 et seq. (1976), became law upon ab over-
ride of a gubernatorial veto on November 20, 1975 and
went into effect jmmediately. 'Plaintiff—Appellees- filed
separate class action complaints on the day the Act took
effect, November 20, 1975, in the United States District
Court for the Northern District of Illinois, Hastern Divi-
sion. The geparate cases were later consolidated.

The Plaintiff-Appellees in Wymn Y. Scott are four
physicians who wish to perform abortions without regard
to the Act, one pregnant woman who wishes to abort if it
were found that she would give birth to an infant with a
genetic anomaly, and one woman who wishes to abort with-
out spousal consent. The Plaintiff-Appellees in. Long V.
Scott are two Tlinois not-for-profit corporations which
supply abortion services and a physician who performs
abortions regularly. o

The named Defendants in both Wyna V. Scott and Liong
v. Scott are William Scott, Attorney General of Tllinois,
and Bernard Carey, in his capacity as State’s Attorney of
Cook County and as represrenta,tive of the class of State’s
Attorneys in the State of Tllinois. Kugene . Diamond,
M.D., a practicing pediatrician and Professor of Pediatrics,
filed a motion to intervene as a party Defendant on No-
vember 26, 1975 as guardian ad litem for anborn children,
viable and non-viable, and for infants who survive abortion,
and as a repr'esentative. of the husbands and parents of
minor daughters. His motion Was granted pm”:suant to
Tederal Rule of Civil Procedure 24 on December 4, 1975
after submission of written arguments on the proposed in-
fervention.

On November 99, 1975 the Honorable Prentice H. Mar-
shall, District Judge, issued orders granting a femporary
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restraining order against the Act and setting a hearing
on a preliminary injunction. On December 3, 1975 Plain-
tiff-Appellees’ motion to convene a statutory three-judge
court was granted, and it was composed of Circuit Judge
Philip W. Tone and District Judges Prentice H. Marshall
and Alfred Y. Kirkland. At the end of a hearing on De-
cember 4, 1975, Defendant Carey’s Motion to Dismiss was
denied and a Preliminary Injunction was issued against

the Act.

On January 15, 1976, Plaintiff-Appellees filed a motion
for Summary Judgment with accompanying memorandum
and exhibits. Defendants Carey and Diamond subse-
quently filed motions, memoranda, and exhibits in opposi-
tion to Summary Judgment. Litigation proceeded without
trial, by way of affidavit and deposition. Planned Parent-
hood Association, Chicago Area, a corporation involved
in abortion referrals, was granted leave by the court to
file a memorandum Amicus Curiae in support of Plaintiff-
Appellees’ Motion for Summary Judgment. Submission of
exhibits and briefs, including supplemental memoranda
subsequent to the Supreme Court decision in Planned
Parenthood v. Danforth, was completed on July 29, 1976.

On April 15, 1977, Defendant Carey filed a motion, ac-
companied by a memorandum, to Modify the Preliminary
Injunction. On July 30, 1977, in the aftermath of Beal v.
Doe, Maher v. Roe, and Poelker v. Doe, Defendant Diamond
filed a Motion to Modify Preliminary Injunction, accom-
panied by a memorandum. He was joined in the motion
by Defendant Carey. Both motions were briefed by the
Plaintiff-Appellees and taken under advisement by the
court.

On April 12, 1978, the court, by the Honorable Prentice
H. Marshall, entered an order declaring unconstitutional
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certain portions of the Act, for reasons stated in an ac-
companying opinion:
§2(6). The definition of criminal abortion. (Opinion
at Appendix, 52-60.)
§§3(2) (a) and (b). Portions of informed consent re-
quirements. (Opinion at Appendix, 25-28.)
§3(3). Spousal consent requirement. (Opinion at
Appendix, 28.)

§3(4). Parental consent requirement. (Opinion at
Appendix, 28.)

§6(2). Insofar as two-doctor concurrence is required.
(Opinion at Appendix, 30-35.)

§§7 and 8. Abandonment of live born infant and re-
quirement that parents be informed. (Opinion at
Appendix, 39-43.)

§9. Saline amniocentesis ban. (Opinion at Appendix,
43-48.)
§10. Insofar as reporting incorporates the Vital Rec-
ords Act. (Opinion at Appendix, 48-52.)
§11(a). Penalty for criminal abortion. (Opinion at
Appendix, 52-60.)
On May 11, 1978, Defendant-Appellant Carey filed a Notice
of Appeal; on May 12, 1978, Defendant-Appellant Diamond
filed a Notice of Appeal to this Court and to the Seventh
Circuit Court of Appeals, where proceedings have been
stayed pending a resolution of the controversy by this
Court. Appeal is taken by Appellant Diamond with respect
to the following provisions of the Act held unconstitu-
tional : §2(6), §11(a), §§3(2)(a) and (b), §37 and 8, and
§10. It is to be noted that both Appellant-Defendants had
conceded the unconstitutionality of §§3(3) and 3(4), the
spousal and parental consent provisions. Appendix at 28.
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THE QUESTIONS ARE SUBSTANTIAL

I

- Whether a statute is unconstitutional which provides,
upon proof that an infant has survived nontherapeutic
abortion, upon proof that the parents have been advised
of the legal consequences of the decision to abort a viable
infant, and upon proof that they have consented, that such
an infant is abandoned and that the parents have waived
their parental rights and interests?

The Distriet Court, Appendix at 34-43, erroneously con-
cluded that §§7 and 8 of the Act deny parents of an infant
who survives nontherapeutic abortion procedural due pro-
cess, contravening Stanley v. Illinois, 405 U.S. 645 (1971).
But §§7 and 8 state those facts which must be adjudicated
upon hearing before the infant is deemed abandoned and
parental rights waived. There is no indication whatsoever
that Illinois would deny parents a hearing upon whether
cor not facts exist which would warrant the conclusion that
the surviving infant be deemed abandoned and parental
rights waived in accord with the standards of §§7 and 8.
Indeed, the Appellees lack standing to challenge any sup-
posed defect in process since they have offered no evidence
that Illinois has or would deny them an opportunity for
hearing to establish the necessary adjudicative facts.
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II.

Whether use of “miscarriage” in a criminal abortion
statute renders it unconstitutionally vague when use of
“miscarriage” in a criminal context in the Anglo-American
legal tradition has consistently meant the expulsion from
the uterus of a human being or the remains of a human
being at any time in pregnancy?

‘“Miscarriage’”” has been employed in the context of
criminal abortion legislation throughout the entire 175 year
history of Anglo-American legislative action in this area
to indicate fetal expulsion at any time in pregnancy. See,
¢.g., ‘‘Miscarriage of Women Act,”” 43 Geo. 3, c. 58 (1803) ;
Il Rev, Stat. ch. 38, §§3, 6 (1959); Iil. Rev. Code $46 at
131 (1827); IIl. Rev. Code §46 at 179 (1833); Ill. Pub.
Laws §§1, 2, 3 at 89 (1867). It is hardly vague or am-
biguous.

The Distriet Court apparently confused the common and
technical medical usage of the word with the meaning at-
tributed to ‘‘miscarriage’’ as employed in criminal law,
Appendix at 52-60. See, Black’s Law Dictionary, p. 1150
(Rev. 4th ed., West, 1968) (emphasis added):

Miscarriage. Medical jurisprudence. The expulsion
of the ovum or embryo from the uterus within the first
six weeks after conception. Between that time, and
before the expiration of the sixth month, when the
child may possibly live, it is termed ‘‘abortion.’” When
the delivery takes place soon after the sixth month,
it is denominated ‘‘premature labor.’’ But the crimi-
nal act of destroying or bringing forth prematurely
the foetus or umborn off spring of a pregnant woman,
at any time before birth, is termed in law, “‘ procuring
misscarriage.”’ Chit. Med.Jur. 410. Smith v. State, 33
Me. 59, 54 Am.Dec. 607; People v. Rankin, 10 Cal.2d
198, 74 P.2d 71, 73.
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III1.

Whether a statute is unconstitutional which requires the
physician to inform the woman seeking an abortion of
“the physical competency of the fetus at the time the
abortion is to be performed” and “the general dangers of
abortion” and, if such a provision is constitutional, wheth-
er the lower court erred in not severing those provisions
which the lower court found to be “both overly vague and
overly specific” designed to serve solely as examples of these
general requirements of informed consent?

In Planned Parenthood v. Danforth, this Honorable
Court found that it was permissible for the state to
require the prior written consent of a woman seek-
ing an abortion because of this Court’s belief that ‘‘the
decision to abort, indeed, is an important and often stress-
ful one, and it is desirable and imperative that it be made
with full knowledge of its nature and consequence.’’ Dan-
forth, 428 U.S. at 67. A more specific informed consent
statute was held to be constitutional by this Court in
Franklin v. Fitepatrick, 428 U.S. 901 (1976).

Those portions of §3(2)(a) and §3(2)(b) of the Act
which require that the physician inform the woman
seeking abortion of ‘‘the physical competency of the
fetus at the time the abortion is to be performed?”
and ‘‘the general dangers of abortion’’ were likewise de-
signed to further the permissible state interest in assuring
that the woman’s decision to abort is made knowingly and
intelligently. By requiring that the woman be advised of
the full consequences of her abortion decision, including
the physical competency of the fetus and the general dan-
gers of the abortion procedure, the state employs rational
means to further the permissible state interest in the
health of the mother recognized in Roe and Danforth, as
well as the permissible state interest in the life of the un-
born child recognized in Maher and Poelker.
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In declaring the whole of §§3(2)(a) and 3(2) (b) to be
unconstitutional (Appendix at 25-28), the lower court di-
rected no constitutional criticism toward the general in-
formed consent provisions requiring that the physician in-
form the woman seeking an abortion of ‘‘the physical com-
petency of the fetus at the time the abortion is to be per-
formed’” in §3(2)(a) and ‘‘the general danger of abor-
tions’” in §3(2)(b), but only to the more specific language
serving asy examples of the general provisions beginning
with ‘‘such as, but not limited to’’ in §3(2)(a) and “‘in-
cluding, but not limited to’’ in §3(2) (b).

The lower court erred by not striking only those parts
of §3(2)(a) and §3(2)(b) found by the court to be uncon-
stitutional as ‘‘both overly vague and overly specific.”” The
llinois law of severability, which the lower court concedes
applies in this case, Appendix at 20, was best stated in
People ex rel. Holland Coal Co. v. Isaacs, 176 N.E.2d 889,
22 111. 2d 477 (1961):

If statutory provisions which remain after an un-
constitutional portion has been stricken are complete
in themselves and capable of being executed wholly
independent of what is void, the invalid portion does
not render the entire section or act unconstitutional
unless it can be said that the Legislature would not
have passed the statute with the invalid portion elimi-
nated, and that is true even if valid and invalid por-
tions are contained in the same sentence.

The lower court did in fact apply the Illinois law of sever-
ability to several other provisions of the Illinois statute,
Appendix at 60, but failed to do so in this provision. There-
fore the lower court erred in not severing those sections
of §3(2)(a) and §3(2)(b) declared to be unconstitutional
in order to preserve the general, constitntional, informed
consent provision.
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IV.

Whether a Requirement For a Fetal Death Certificate
Is Unconstitutional When a Recent Supreme Court Deci-
sion Explicitly Declares Such Certificates Valid?

The court below invalidated a provision in the record-
keeping requirements seetion (§10 of the Act) which in
general requires that information obtained be used only
for statistical purposes ‘‘except where otherwise provided
by law’’ and that ¢ [a]bortions performed after a gestation
period of 20 completed weeks shall be registered as pro-
vided in Sections 20 through 24 of the Vital Records Aect.”’
Appendix at 48-52. It did so despite a recent Supreme
Court decision which explicitly declared that statutory re-
porting requirements relating to fetal death are constitu-
tional. Whalen v. Roe, ... U.S. ... , 97 S.Ct. 869,
878 n. 29 (1977).

The only grounds cited by the lower court to justify its
holding of unconstitutionality are specifically excluded by
Whalen itself. First, the lower court claims that Danforth,
as it interprets it, ‘““overrides’’ the Whalen holding. How-
ever, this Court in Whalen cited Danforth as supporting
the principle upon which it stated that fetal death certifi-
cates are constitutional. Second, the lower court states that
requiring a certificate of fetal death for voluntary abor-
tions is a ‘‘much more serious invasion of privacy’’ than
requiring such a certificate for spontaneous abortions.
Though the court below offers no explanation for this dis-
tinction, the only conceivable ground is an assumption that
the society views voluntary abortions with more disfavor
than spontaneous ones and that presumed social disdain
is a standard for constitutional adjudication. The lower
court apparently believed that the Whalen reference could
only have been to certifications of fetal death for sponta-
neous abortions, and that certification of fetal death for
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voluntary abortions may be thus distinguished.! Yet this
Court, in the sentence in Whalen to which the reference to
certification of fetal death is a note, explicitly stated that
‘‘disclosures of private medical information . . . to public
health agencies are often an essential part of modern medi-
cal practice even when the disclosure may reflect unfavor-
ably on the character of the patient.”” Whalen, 97 S.Ct. at
878. (Emphasis added.)

CONCLUSION
Accordingly, Appellants respectfully urge this Honor-
able Court to note jurisdiection in this case and set it for
plenary review with briefs and oral arguments on the
merits.
Respectfully submitted,

Dexn~is J. Horax

Joux D. Gorsy

Vicror G. RosENBLUM
Patrick A. TrRUEMAN
Americans United for Life
Legal Defense Fund

230 N. Michigan Suite 515
Chicago, IL: 60601
312/263-5386

Attorneys for

Eugene F. Diamond, M.D.

Law students who assisted in the preparation of this Juris-
dictional Statement:

TaoMaAs J. MarzEN

THoMAs J. Bancu

Ricmarp J. La Savvia

1 Of course, the public health purpose of such reporting is as
strong’ in. requiring certification of fetal death in voluntary as in
spontaneous abortions; ifi the words of Danforth, it is “helpful in
developing information pertinent to the preservation of maternal
health.” Danforth, 428 U.S. at 80.
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STATE OF ILLINOIS )
) ss.
CITY OF CHICAGO )

CERTIFICATE OF SERVICE

I, John D. Gorby, one of the attorneys for Appellant
Eugene F. Diamond, M.D., being a member of the Bar of
the Supreme Court of the United States, do hereby certify
I have caused a true and correct copy of this Jurisdictional
Statement to be served upon Appellants and Appellees,
they being all the parties of record, by depositing such
Jurisdictional Statement in a United States Post Office
mailbox, with first-class postage prepaid, addressed to
Bernard Carey, State’s Attorney of Cook County, c¢/o
John Dienner, Assistant State’s Attorney, 500 Daley Cen-
ter, Chicago, IL 60602, attorney for Appellant; and David
Goldberger, Lois Lipton, 5 S. Wabash, #1516, Chicago, IL
60603 ; Merle L. Royee, 11, 1 First National Plaza, #4800,
Chicago, IL 60603; Ralph E. Brown, 104 S. Michigan, Chi-
cago, IL 60603, attorneys for Appellees, this 11th day of
August, 1978,

John D. Gorby
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APPENDIX
No. 75 C 3975

Ralph M. Wynn, M.D. et al., Plaintiffs,

ALE
“William J. Secott, et al., Defendants;
' © and
No. 75 C 3981
John S. Long, M.D,, et al., Plaintiffs,
vs.

William J. Scott, et al., Defendants.

Before Tone, Circuit Judge and Marshall and Kirkland,
District Judges.

Marshall, District Judge. These consolidated cases chal-

lenge the constitutionality of the Illinois Abortion Act of

1975 (the Act). Plaintiffs seek a declaratory judgment

- holding the Act unconstitutional pursuant to 28 U. S. C.

§§ 2201 and 2202, and an injunction restraining the en-
forcement of the Act pursuant to 28 U.S.C. §§ 2281 (re-
pealed by Pub. L. 94-381, 90 Stat. 1119, but applicable to
any action commenced on or before August 12, 1976) and

-9284. The action is brought under 42 U.S.C. § 1983 and

jurisdiction is present under 28 U.S.C. § 1343.

The Act was enacted on November 20, 1975. A tem-
porary restraining order barring enforcement of it was
issued on November 22, 1975. A three judge court was
convened and on December 2, 1975, plaintiffs’ motion for
a preliminary injunction against the enforcement was grant-
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also in the second trimester of pregnancy when the action
~was filed. She wished to obtain an abortion without the
consent of her husband, from whom she had been separated
for over three years. In Long v. Scott, plaintiffs are two
Illinois not-for-profit corporations which perform abortion
services for women, and a physician who regularly per-
forms abortions.

Defendants in both actions consist of state officials
charged with implementing and enforcing the Act. They
are the Attorney General of Illinois, the Director of the
Illinois Department of Public Health, and the State’s At-
torney of Cook County, who is sued in his official capacity
and as the representative of a class of all other State’s
Attorneys in Illinois. In addition, Dr. Eugene Diamond
has sought and obtained leave to intervene as a party de-
fendant. Dr. Diamond presents arguments on behalf of
parents of minor pregnant girls, husbands, viable and non-
viable unborn fetuses and aborted fetuses who survive the
abortion.

Our scrutiny of the Act is based on the three leading
substantive Supreme Court decisions on abortions, Roe v.
Wade, 410 U.S. 113 (1973), Doe v. Bolton, 410 U.S. 179
(1973), Planned Parenthood Association of Missour: v.
Danforth, 428 U.S. 52 (1976). Before addressing the merits
of the complex issues presented, it will be helpful to restate
briefly the general principles established by the Court, and
some implications of those principles.

Wade and Bolton established that the constitutionally
protected right of privacy encompasses a woman’s decision
to terminate her pregnancy, but that her right is not abso-
lute. The extent to which a state may regulate or even
override the woman’s right increases throughout the three
stages of pregnancy. During the first trimester, the abor-

by
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tion decision must be left to the woman and the medical
judgment of her attending physician. During the second
trimester the state may impose regulations which are ra-
tionally related to the legitimate state interest in the
woman’s health, After fetus viability, the state interest
in fetal life becomes compelling and the state may prohibit
abortions except when necessary to preserve the life or
health of the woman. Wade, supra, at 164.

Plaintiffs rely on a number of decisions holding that
certain abortion regulations are unconstitutional because
they apply to all trimesters of pregnancy and because they
impose an extra layer of regulation on abortions. These
‘decisions, in turn, rest on language to that effect in Wade
and Bolton. See, e.g., Poe v. Gerstein, 517 F.2d 787 (5th
Cir. 1975) aff’d, 428 U.S, 901 (1976); Friendship Medical
Center Lid. v. Chicago Board of Health, 505 F.2d 1141 (7th
Cir. 1974), cert. denied, 420 U.S. 997 (1975) ; Word v. Poel-
ker, 495 F.2d 1349 (8th Cir. 1974) ; Doe v. Zimmerman, 405
F. Supp. 534 (M.D. Pa. 1975) ; Planned Parenthood Asso-
ciation v. Fitepatrick, 401 F. Supp. 554 (E.D. Pa. 1975),
aff’d sub nom, Franklin v. Fitzpatrick, 428 U.S. 901
(1976) ; Hallmark Clinic v. North Carolina Department of
Human Resources, 380 F. Supp. 11563 (E.D. N.Car. 1974);
Doe v. Rampton, 366 F. Supp. 189 (D. Utah 1973). In Dan-
forth, however, the Court laid these arguments to rest, and
observed that not all abortion regulations that apply to
the first trimester are unconstitutional, and that regula-
tions dealing with abortions are not unconstitutional mere-
ly because the state does not impose similar burdens on
other medical procedures. Abortion, unlike other medical
procedures, involves the termination of a potential human
life. Maher v. Roe, 97 S.Ct. 2376, 2386 (1977).

In analyzing the specific provisions of the Act, our task
is twofold. If the provision is identical or similar to a
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provision before the Supreme Court in one of its abortion
cases, the holding of the Court is directly applicable and
it is unnecessary and, indeed, inappropriate, for us to re-
analyze the underlying constitutional principles. Examples
of provisions in the Act which fall into this category in-
clude § 3(3), spousal consent, § 3(4), parental consent,
§ 2(2), the definition of viability, and § 9, the ban on saline
abortions. On the other hand, if the provision, or the issue
raised with respect to that provision, is not significantly
similar to one passed on by the Court, it is necessary for
us to analyze and apply the relevant constitutional prin-
ciples to the provision. Here the controlling prineciple is
that regulations which interfere with the woman’s right to
decide whether to terminate her pregnancy must be nar-
rowly drawn to meet the legitimate state interest at stake.
Wade, supra, at 155. Examples of provisions in this cate-
gory include § 5(a), the two-doctor concurrence require-
ment in post-viability abortions, §§ 7 and 8, the termina-
tion of parental rights, and § 10, the reporting require-
ments to the extent that they incorporate the Illinois Vital
Records Act.

Pursuant to defendants’ second motion to modify the
preliminary injunction, the parties have filed a second set
of supplemental briefs, analyzing the impact of the three
abortion cases recently decided by the Supreme Court:
Beal v. Doe, 97 8.Ct. 2366 (1977), Maher v. Roe, 97 S.Ct.
2376 (1977), and Poelker v. Doe, 97 S.Ct. 2391 (1977). In
Maher, the Court drew a distinction, for the purpose of
constitutional analysis, between two kinds of state regula-
tion of abortions.

In the first kind of regulation, the state places an abso-
lute or partial obstacle in the path of the woman seeking
an abortion. This kind of regulation interferes with the



App. 7

woman’s privacy right to make certain kinds of decisions
free from unjustified governmental interference. The
Court noted that its earlier abortion decisions involved
regulations of this type. For example, in Wade, supra, the
challenged abortion statute limited the availability of abor-
tions by imposing criminal sanctions upon physicians who
performed them. In Danforth, supra, the state statutory
requirement of spousal consent impermissibly granted the
husband the power to veto his wife’s decision to have an
abortion. And in Bolfon, supra, portions of a burdensome
framework of state regulation were held unconstitutional
because they were not closely related to a compelling state
interest. An abortion regulation falls within this latter
category if it imposes a ‘‘restriction on access to abortions
that was not already there.”’ Maher, 97 S.Ct. at 2383. Since
this kind of regulation infringes on a constitutionally pro-
tected right courts should insure that the regulation is
narrowly drawn to meet a compelling state interest.

In the other kind of regulation, the state does not inter-
fere with the woman’s fundamental privacy right protected
under the Constitution, but rather adopts a rule affecting
abortions which implements the state’s value judgment
favoring childbirth over abortion. Such regulations are
evalunated under a relaxed standard of scrutiny, and the
state is afforded broader power to encourage actions
thought to be in the public interest. The regulations chal-
lenged in Maher were of this type. They provided that the
state welfare program would pay for medical expenses
incident to childbirth, but that non-therapeutic abortions
would not be funded. The Court characterized the regula-
tions as a policy choice favoring childbirth rather than a
direct state interference with the woman’s right to an
abortion. The Court emphasized that the regulations did
not interfere with the woman’s right because they left her
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in the same position as she would be without them. In
other words, with or without the regulations, the woman
would be dependent on private sources to procure and
finance an abortion. Consequently, the Court in Maher held
that the ‘‘less demanding test of rationality’’ (97 S.Ct. at
2385) was applicable and that it was constitutionally per-
missible for a state to encourage childbirth by funding
expenses incident to pregnancy but not to abortion.

The Illinois Act is a more direct interference than the
regulations before the Court in Maher. Like the statutes
in Wade, Bolton, and Danforth, it coerces compliance
through criminal penalties. In addition, the provisions of
the Act, unlike those of the regulations in Maher, do im-
pose restrictions on abortions that did not already exist.
Therefore, the relaxed standard of serutiny applied in
Maher is not appropriate here.

The Court’s decision in Maher was based upon its char-
acterization of the particular abortion regulations as some-
thing other than a direct state interference with a pro-
tected activity. The Court’s decision ‘‘signals no retreat
from Roe or the cases applying it,”’ 97 8.Ct. at 2383, with
respect to statutes which, like the Illinois Act, directly
interfere with a constitutionally protected activity.

Hopefully this brief overview will clarify our discussion
of the individual provisions of the Illinois Act. The first
part of this opinion discusses the preliminary issues of
standing, abstention, and severability. Next, the constitu-
tionality of the individual civil provisions is analyzed. Fi-
nally, the arguments respecting the eriminal penalties of
the Act are treated. We find it unnecessary to address at
length every contention made by plaintiffs. The constitu-
tionality of many provisions can be resolved on narrower
‘grounds than those raised. Other contentions, such as
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many arguments against the constitutionality of the stat-
ute as a whole, rest on the cumulative effect of the indi-
vidual sections. Since many of these individual sections
are unconstitutional, the cumulative effect argument di-
minishes in force. Finally, it is unnecessary to decide the
constitutionality of § 1, which has no substantive effect.
Cf. Doe v. Israel, 482 F.2d 156, 159 (1st Cir. 1973), cert. de-
nied, 416 U.S. 993 (1974).

I. STANDING, ABSTENTION AND SEVERABILITY
A. Standing

Defendants challenge plaintiffs’ standing to attack cer-
tain sections of the Act. The standing test contains two
clements. First, the plaintiff must allege that he or she
has a concrete, adversary stake in the outcome of the liti-
gation and will suffer ‘‘injury in fact’’ if the statute is
enforced. Second, as a prudential matter, the plaintiff must
generally assert his or her own legal rights. Warth v. Sel-
din, 422 U.S. 490 (1975). In abortion cases, however, physi-
clans may assert the legal rights of their pregnant patients
if the physicians themselves are threatened with actual
injury, such as the risk of ecriminal penalties for noncompli-
ance with abortion regulations. Bolton, supra; Singleton v.
Wulff, 428 U.S. 106 (1976).

The plaintiffs are two adult married women in the sec-
ond trimester of pregnancy, five physicians, and two cor-
porations which render abortion services. The women are
interested in obtaining abortions, and the physicians all
regularly perform abortions. The women have standing to
complain of the provisions which could affect their decision
to have an abortion. These provisions include § 2(2), the

definition of viability; § 3(2), informed consent; § 3(3),

spousal consent; § 4, abortions after the first trimester;
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§ 5(2), the two-doctor concurrence requirement in post-
viability abortions; § 7, the termination of parental rights;
§ 8, notice of termination of parental rights; § 9, the ban
on saline abortions; and § 10, the reporting requirements
to the extent that they infringe on the woman’s privacy
rights. They may also challenge sections which endanger
their other constitutional rights, such as the right to pro-
cedural due process of law threatened by § 7 (termination
of parental rights) of the Act. The five physicians have
standing to challenge those provisions which impose obli-
gations on them directly and affect either their own legal
interests or the rights of their pregnant patients. They
may attack all the provisions which the women have stand-
ing to attack except for §§ 7 and 8, the termination of and
the notice of termination of parental rights. These two
sections impose no duty on the physician directly. Dan-
forth, supra, at 62 n.2.2 Additionally, the physician plain-
tiffs have standing to challenge most of the other provi-
sions of the Act because they impose obligations on the
attending physician. These provisions include § 2(6), the
definition of criminal abortion; § 5(1), the certification of
nonviability; § 6(1), the physicians’ standard of care;
§ 6(2), the homicide clause; § 6(3), the ban on fetal re-
search; § 11(a) and (c), the specific eriminal penalties;
and § 12, the ban on fetal research. These provisions either
affect the rights of the woman patients or the rights of
the physicians themselves.

? Plaintiffs argue that § 7 does impose a duty upon physicians to
notify the juvenile court when a fetus survives an abortion. The
comparable provision in the Missouri Abortion Act imposed a similar
duty upon physicians, but the Court in Danforth nevertheless held
that the physicians had no standing. Since the pregnant plaintiffs
'do have standing to attack §§ 7 and 8, the physicians’ standing is
‘irrelevant. S .

*
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No plaintiff has standing to challenge § 13, which pro-
vides that ‘““no hospital, physician, ambulatory surgical
center or employee thereof shall be required against his
conscience to perform or participate in an abortion.”” No
plaintiff has alleged that a physician or hospital has in-
voked or threatens to invoke this clause to prevent obtain-
ing or performing an abortion. In support of their stand-
ing, plaintiffs rely on cases holding that a public hospital
must be available for abortion services. E.g., Doe v. Mundy,
514 F.2d 1179, 1183 (7th Cir. 1975) ; Nyberg v. City of Vir-
gimia, 495 F.2d 1342, 1347 (8th Cir. 1974). These cases do
not dilute the constitutionally based requirement that a
case or controversy must exist before a federal court may
exercise jurisdiction. Although some plaintiff-physicians
are staff members of public hospitals, there are no allega-
tions that the conscience clause has been invoked against
them,

Section 11(b), which bans advertising of any act which
would violate the Illinois Abortion Aect, presents unique
standing problems. It provides that

““Any person who advertises, prints, publishes, dis-

tributes, or circulates any communication through

print, radio, or television media advocating, advising

or suggesting any act which would be a violation of

this Act is guilty of a Class B misdemeanor.”’
Clearly, this provision has no impact on the woman’s de-
cision of whether or not to have an abortion. Despite plain-
tiffs’ assertion to the contrary, § 11(b) does not affect live,
oral communication between a physician and patient. By
its terms, § 11(b) only covers communication through
print, radio, or television media.

None of the plaintiffs have done or proposed to do any
act which they fear could violate this section. Although
several of the plaintiff-physicians have published articles,
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including articles about amniocentesis, no one alleged that
his article would ‘‘advocate, advise, or suggest’’ any act
which would violate the Illinois Abortion Act. The diag-
nostic technique of ammniocentesis is not prohibited by the
Act. Plaintiff Dr. Charles submitted an affidavit in which
he stated that § 11(b) constitutes a prior restraint on free
speech in that it prohibits the publication of medical opin-
ions, even in respectable medical journals. Yet Dr. Charles’
statement says nothing about what he, Dr. Charles, wishes
to do but refrains from doing, for fear of criminal prose-
cution. Without a plaintiff who alleges a specific threat
to his First Amendment freedoms, we are powerless to
decide whether § 11(b) violates the Constitution.

It has frequently been said that the usual striet rules
concerning standing are relaxed when a First Amendment
attack on a statute for vagueness or overbreadth is made.
Young v. American Mini Theatres, Inc., 427 U.S. 50, 59-60
(1976) ; Bigelow v. Virginia, 421 U.S. 809, 815 (1975) ;
Broadrick v. Oklahoma, 413 U.S. 601 (1973); Grayned v.
City of Rockford, 408 U.S. 104, 114 (1972); Gooding v.
Wilson, 405 U.S. 518, 520-21 (1972) ; Dombrowski v. Pfister,
380 U.S. 479, 486 (1965). A plaintiff may challenge an
overly broad statute regulating speech without first show-
ing that his own conduct could not be regulated by a nar-
rowly drawn statute. This departure from strict standing
rules reflects the extraordinarily high value placed on First
Amendment rights. Courts have recognized that the very
existence of a statute burdening freedom of communication
may cause persons not before the court to refrain from
constitutionally protected speech.

Yet the threshold standing requirement remains unaf-
fected. The plaintiff must claim ““injury in fact’’ or show
‘‘specific present objective harm or a threat of specific

]
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future harm.”’ Laird v. Tatum, 408 U.S. 1, 13-14 (1972);
Bigelow v. Virginia, 421 U.S. 809, 817 (1975). Otherwise
the issues are theoretical and the court is asked to deliver
an advisory opinion, contrary to the constitutional limita-
tion of the judicial power to actual cases and controversies.
Of course, plaintiffs are not required to suffer criminal
conviction in order to establish standing. N.4.4.C.P. v.
Button, 371 U.S. 415 (1962). They must, however, allege
what it is that they would do but for the statute. Accord-
ingly, we intimate no view on the constitutionality of § 11
(b) unless and until at least one of the individual or corpo-
rate plaintiffs asserts standing to challenge it.

Additionally, no plaintiff has standing to question § 11
(d), the ban on sale of abortifacients except upon the pre-
seription of a physician. Each plaintiff is either a physi-
cian or under a physician’s care, so no plaintiff is directly
affected by § 11(d).

Finally, although two of the plaintiffs are organizations
providing abortion services, they have not alleged or ar-
gued facts supporting their standing. We make no finding
with respect to their rights or the rights of their members.
Cf. Local 194, Retail, Wholesale and Dept. Store Union V.
Standard Brands, Inc., 540 F.2d 864 (7th Cir. 1976).

The wisdom of abiding by the threshold standing rules
is particularly evident with respect to §§ 11(b), advertis-
ing; 11(d), sale of abortifacients; and 13, conscience. Of
the hundreds of pages of briefs generated by plaintiffs’

‘motion, only a handful have addressed the constitutionality

of these provisions. To the extent that the relevant issues
are explored, they are treated abstractly. The issues are
simply not sharpened as they would be if one of the plain-
tiffs alleged actual harm. Accordingly, for want of stand-
ing we deny plaintiffs the relief they seek regarding those
sections of the Act.
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B. Abstention

Defendants suggest that it is appropriate for this court
to abstain from deciding the constitutionality of all or part
of the Act. Relying on Younger v. Harris, 401 U.S. 37
(1971), defendant Carey isolates three of plaintiffs’ argu-
ments for which he urges abstention is ‘‘especially appro-
priate.”” These are that § 7, the termination of parental
rights, violates the Fourteenth Amendment’s due process
clause because it incorporates irrebuttable presumptions,?
that several provisions unconstitutionally impose eriminal
penalties for unintentional conduct, and that several pro-
visions are unconstitutionally vague. For the following
reasons, we hold that abstention is not appropriate in this
case.

Although principles of equity, federalism, and comity
are at the root of the equitable abstention doctrine, at
least two specific policies have been distinguished in cases
ordering federal courts to abstain from deciding constitu-
tional issues they have jurisdiction to hear.* The first pol-
icy prevents federal courts from interfering with pending
state criminal, quasi-criminal, and eivil contempt proceed-
ings. It is based on a proper respect for state functions,
and the desire to avoid needless duplicative adjudication.

3 For reasons stated in part IT infre, we hold that § 7 is uncon-
stitutional without deciding the controversial irrebuttable presump-
tion doctrine.

4In a third line of cases, not relevant here, federal courts abstain
to avoid needless conflict with a state in administering its own af-
fairs or to avoid conflict with important state policies. See generally
Colorado River Water Conservation Dist, v. United States, 424 U.S.
800, 813-817 (1976). '
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Juidice v. Vail, 97 S.Ct. 1211 (1977); Huffman v. Pursue,
Lid., 420 U.S. 592 (1975); Younger, supra. If Younger
abstention is appropriate the federal court should dismiss
the federal plaintiff’s claim. But if, as here, there are no
pending state proceedings, the policy reasons underlying
this type of abstention ‘‘have little force.”” Steffel v.
Thompson, 415 U.S. 452, 463 (1974). Accordingly, though
plaintiffs claim that a state criminal statute imposes pen-
alties for unintentional conduct, and claim that the eriminal
provisions are unconstitutionally vague, Younger absten-
tion is not appropriate.

The second policy prevents federal courts from making
a tentative and premature decision on the constitutionality
of an ambiguous state statute, if a state court ruling on
state law issues could avoid the need for deciding a federal
constitutional issue or place that issue in a different light.
Bellotti v. Baird, 428 U.S. 132, 147 (1976); Ruailroad
Comm’n v. Pullman Co., 312 U.S. 496 (1941). Abstention
is unnecessary if the state statute has been -clarified
through a state court interpretation, or if the language of
the state statute is facially clear. Kusper v. Pontikes, 414
U.S. 51, 53-56 (1973) ; Chicago v. Atchison, T. & S.F.R. Co.,
357 U.S. 77, 84 (1958).

The difficulty arises when the parties disagree as to the
meaning of some of the provisions or when the statute is
allegedly void for vagueness. In the cases at bar, there
is sharp disagreement as to the meaning of § 2(2), the
definition of viability; § 2(6); the definition of criminal
abortion; and § 6(1), the physicians’ standard of care.
Moreover, serious vagueness problems have been raised
concerning these provisions. Because of these disputes,
we are not immediately certain what these sections mean.
Abstention would be an attractive alternative, because it
-would eliminate the mnecessity to resolve these questions.
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But the test for abstention is not whether the parties dis-
agree, or whether the statute is unclear, but whether a
state court decision would avoid or modify the difficult
constitutional questions raised.

In making this determination, several factors emerge
from the Supreme Court abstention decisions. First, the
court should only consider plausible disagreements as to
the meaning of the state statute in question. In Bellotti v.
Baird, 428 U.S. 1 (1976), for example, the Court found
the various interpretations suggested by the parties to be
reasonable, and said that the ‘‘heated debate among the
parties . . . is a strong indication of the ambiguities it
contains.’’ 428 U.S. at 148 n.16. Yet the Court refused to
abstain as to the physicians’ standard of care section in
Danforth, because it found the defendants’ interpretation
of the statute too ‘‘sophisticated’’ to be reasonable. This
criterion enables us to eliminate some of the more imagina-
tive interpretations of § 2(2) and § 6(1) as a basis for
abstaining. For example, Dr. Diamond states that a fetus
is viable if it is able to survive outside the womb for 28
days. Dr. Diamond’s Brief at 142, 'We have no inkling of
the basis for this definition. HEqually unfounded. is plain-
tiffs’ assertion that since the physicians’ standard of care
does not specify how long the physicians must take mea-
sures to sustain fetal life, they ‘‘may be obliged to care
for the fetus into senescence.’’ Pltfs. Brief at 63.

A second factor in applying this test for abstention is
whether there is a question of state law underlying the
ambiguity. In Bellotii, for example, defendants articulated
an interpretation of a parental consent provision grounded
on a state law doctrine. Specifically, the Massachusetts
abortion act provided that a minor girl could not obtain
an abortion without parental consent. If her parents re-
fused to consent, the girl could obtain an abortion upon a
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court order for good cause shown. The statute also pro-
vided that it did not abolish any common law rights of
any other persons relative to the consent to the abortion.
Defendants, representing the state, argued that the clause
having common law rights preserved the Massachusetts
mature minor rule, which would permit a minor child ca-
pable of giving informed consent to obtain a court order
without informing her parents. So interpreted, the Massa-
chusetts act would not create a parental veto. In abstain-
ing, therefore, the Supreme Court recognized that a state
court interpretation of a state law doctrine could modify
or avoid the federal constitutional question presented.® See
also Carey v. Sugar, 425 U.S. 73 (1976) (federal court
should abstain from deciding constitutionality of a state
statute while state court interpretations of the statute were
evolving) ; Harris County Comm’rs Court v. Moore, 420
U.S. 77 (1975) (abstention ordered when decisions resolv-
ing unsettled relationship betwecen state law and state con-
stitution would alter federal constitutional issue); Contra,
Lake Carriers’ Association v. MacMullan, 406 U.S. 498
(1972) (abstention ordered although the only ambiguities
in the unconstrued state statute could have been resolved
without reference to state law issues). In this case, on the
other hand, no one has suggested any Illinois law or doc-
trine which would avoid or modify the constitutional ques-
tions presented. Indeed, the issues as to §§ 2(2), 2(6), and
6(1), are whether these provisions are consistent with the
direction taken in the Supreme Court abortion cases. Ques-
tions of federal law, not state law, are raised.

5 The construction was rejected by the Supreme Judicial Court
of Massachusetts in Baird v. Bellotti, Mass., 360 N.E.2d 288 (1977)
with the result that enforcement of the statute was again enjoined by
the district court. 428 F. Supp. 854 (D. Mass. 1977).

eme
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The final, and most subtle factor in applying Pullman
abstention distinguishes between two types of vagueness
attacks. If the statute is allegedly vague because the chal-
lenger cannot determine whether it applies to him or to a
particular course of conduct, and a single state court prose-
cution could resolve the uncertainty for him and for others
similarly situated, then abstention would permit the state
lo rehabilitate the statute. But if the statute is so totally
vague that a single adjudication would not eliminate the
unclarity, then the statute should be stricken immediately.
Harris County Comm’rs. v. Moore, 420 U.S. 77, 86 n.9
(1975) ; Procumier v. Martinez, 416 U.S. 396, 401 n.5 (197 4);
Baggett v. Bullitt, 377 U.S. 360 (1964). A corollary of this
distinction is that abstention is required if the statute is
ambiguous in that it is capable of two or more meanings.
If it is vague in that it simply has no precise meaning,
then the federal court need not forbear.

Another way to express this distinction is that absten-
tion is required only when a statute is allegedly void for
vagueness and persons to whom the statute plainly applies
cannot understand what is required of them and do not
wish to give up all activity, especially constitutionally pro-
tected activity, arguably within the scope of the vague
terms. Baggett, supra, at 378; Zwickler v. Koota, 389 U.S.
241 (1967); Landry v. Daley, 280 F. Supp. 939, 947-48
(N.D. Il 1968). And even if the statute is ambiguous
rather than vague, but is subject to constitutional attack
on other grounds, such as overbreadth, abstention is not
required. Procunier v. Martinez, supra, at 402; Landry v.
Daley, supra, at 949 n.25.

We think that the vagueness attack is not one for which
abstention is required. We cannot say that a single state
court prosecution would eliminate the uncertainty in § 2

%



&

App. 19

(6), which is held void for vagueness in Part II-L., infra.
If § 2(6) were left standing pending an authoritative state
court decision, physicians might needlessly face criminal
prosecution. And, for the reasons stated in Part IT-A. and
Part I1-G., infra, we have concluded that § 2(2) and § 6(1)
are not void for vagueness. In view of the application of
all three factors, abstention would not be beneficial or serve
the policies which the doctrine was designed to promote.

Additional policies support our conclusion that absten-
tion is inappropriate here. Abstention is an equitable doc-
trine and courts should consider whether its consequences
are equitable. Pullman abstention sets into motion inevi-
table delays while the federal court holds the case in abey-
ance. The uncertainty in the law is aggravated, and the
procedure is slow and costly.® Zwickler v. Koota, 389 U.S.
241, 251 (1967).

Nor does the Seventh Cireuit’s recent opinion in Yester-
day’s Children v. Kennedy, 569 T.2d 431 (1977), require a
different conclusion. There abstention was approved to
enable the Illinois courts to determine the circumstances
under which they will lift an apparent statutory prohibi-
tion on disclosure to adopted children of the identity of
their natural parents and siblings. The vindication of the
constitutional rights involved in Yesterday’s Children is

8 The subsequent history of Bellotti v. Baird shows that Pullman
abstention can increase rather than relax the tensions between federal
and state courts. In Bellotti, the three judge court held the Massa-
chusetts parental consent provisions in a 1974 Massachusetts abortion
statute unconstitutional. 393 F. Supp. 847 (D.Mass. 1975). After
the Supreme Court reversed and ordered abstention, 428 U.S. 132
(1976), the Massachusetts Supreme Judicial Court issued a construc-
tion of the statute, Baird v. Bellotti, 360 N.E.2d 288 (1977), the
three judge district court again enjoined its enforcement. Baird v.

- Bellotti, 428 F. Supp. 854 (D.Mass. 1977).
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of greatly lesser urgency than the preservation of the con-
stitutional rights involved here. Without in any way deni-
grating the interest or sincerity of purpose of the plain-
tiffs in Yesterday’s Children what they seek is an historie
fact concerning their lives. Here, on the other hand, the
class of women plaintiffs seek to exercise a constitutional
right which, with each passing day, becomes physically
more difficult and dangerous, to the end that their consti-
tutionally guaranteed decision to terminate their pregnancy
may be totally frustrated if they are prevented from acting
with dispateh.

Illinois lacks a procedure whereby a federal court may
certify state law questions to the Illinois Supreme Court
for relatively quick determination. Compare Bellotti v.
Baird, 428 U.S. 132 (1976) ; Sidle v. Majors, 536 F.2d 1156
(7th Cir. 1976). The absence of a state certification pro-
cedure is not dispositive, but it does point to the long delay
which would follow abstention here and prolong the uncer-
tainty that women and their physicians would have to
cndure.

C. Severability

The final preliminary inquiry is whether the provisions
of the Act are severable, or whether they stand or fall as
a unit. Guste v. Jackson, 97 S.Ct. 657 (1977). State law is
controlling on the issue of severability. Danforth, supra,
at 100 (White, J., dissenting in part). The test under Illi-
nois law focuses on the structure of the statute and the
intent of the legislature:

[Tlhe seftled and governing test of severability is
whether the valid and invalid provisions of the Aect
are ‘‘so mutually connected with and dependent on
each other as conditions, considerations, or compensa-
tions for each other, ... [that] the legislature would
not pass the residue independently. . . .”” Fiorito v.
Jones, 39 111.2d 531, 540, 236 N.E.2d 698 (1968).
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Defendants’ position is that the provisions are severable
and plaintiffs maintain that the Act is unconstitutional as
a whole and must be entirely stricken.

It is true that many sections of the Act are interrelated.
Section 4, for example, incorporates § 3, and § 8 refers to
§ 7. In addition, §§ 4, 5, 6, and 8 all rely on the definition
of viability in § 2(2). Yet some provisions, such as the
reporting requirements, § 10, the ban on experimentation,
§ 12, and the conscience clause, § 13, stand independent
from the rest of the Act. The common denominator is that
all provisions regulate abortions, but the sections are not
so intertwined that structurally and logically, a constitu-
tional defect in one provision taints the remainder,

The severability clause, § 14, shows that the will of the
legislature is in favor of severability. Section 14 provides
that

“‘if any provision of this Act or the application there-
of to any person or circumstance shall be held invalid,
such invalidity shall not affect the provisions or appli-
cations of this Act which can be given effect without
the invalid provision or application and to this end
the provisions of this Aet are declared to be sever-
able.”? 7

7 Section 14 distinguishes between severability of each provision
from the Act as a whole and severability of one application of a
provision between other applications of the same provision. Since
plaintiffs challenge the Act on its face, and not a specific application
of the Act, the validity of severing specific applications is not directly
before us. Nevertheless, with respect to those provisions upheld in
this constitutional challenge, we recognize that the application of
these provisions in specific instances may create additional constitu-
tional questions. Implicitly, then it is necessary to uphold the
severability of one application of a section from other applications
of the same section. Otherwise, by upholding a provision as consti-
tutional on its face, we would foreclose all future challenges to that
provision as applied. See Landry v. Daley, 280 F. Supp. 938, 967
(N.D. Iil. 1968).
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Nevertheless, plaintiffs contend that the Act is unconsti-
tutional as a whole because it is the product of an imper-
missible state purpose, to discourage and frustrate a
woman’s right to an abortion in every case. Doe v. Ramp-
ton, 366 F. Supp. 189 (D.Vt. 1973); Able v. Markle, 369 F.
Supp. 807 (D.Conn. 1973); Doe v. Turner, 361 F. Supp.
1280, 1292 (S.D. Ia. 1973).*) We disagree with plaintiffs’
interpretation of the state purpose. Section 1 of the Abor-
tion Act states that the intention of the General Assembly
is to reasonably regulate abortions in conformity with Su-
preme Court decisions.” And if each provision of the Act
in fact impermissibly obstructed a woman’s right to an
abortion in every case, then each provision would be held
unconstitutional apart from the severability clause.

Finally, plaintiffs suggest that the Act must be stricken
as a whole because it is impossible to predict what the
legislature would do if part of the Act were held unconsti-
tutional. To engage in such speculation, plaintiffs main-
tain, is to usurp the provinee of the legislature. The simple
answer to this contention is that the severability clause
expresses the intent of the legislature, and that is to uphold
as much of the Act as possible. If the Illinois General
Assembly is dissatisfied with the Act after this decision,
nothing prevents it from amending the Act, or repealing

8 Other cases holding abortion statutes nonseverable include Leigh
v. Olson, 385 F. Supp. 255 (D.N.D. 1974) and Coe v. Gerstein, 376
F. Supp. 695 (S.D. Fla. 1973).

® Plaintiffs raise with some frequency the argument that provisions
of the Abortion Act are unconstitutional because of the impermissible
legislative policy that a fetus is a human being from the moment of
conception. This contention, wherever raised, is incorrect. In Sec-
tion 1, the legislature clearly recognized that under Supreme Court
decisions, its prior policy is unconstitutional, and Section 1 is of no
practical effect. ‘
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what is left and starting anew. Indeed, legislation regu-
lating abortions has been under consideration in the Illi-
nois General Assembly while this action has been under
advisement.

Consequently, the provisions of the Aect shall be held
severable consistent with the severability clause. See
Hodgson v. Lawson, 542 F.2d 1350 (8th Cir. 1976); Wolfe
v. Schroering, 541 F'.2d 523 (6th Cir. 1976) ; Planned Par-
-enthood Ass’n v. Fitepatrick, 401 F. Supp. 554, 564 (E.D.
Pa. 1975); Poe v. Menghini, 339 F. Supp. 986 (D. Kan.
1972).

II. THE MERITS

A. The Definition of Viability

Section 2(2) of the Act defines viability as ‘‘that stage
of fetal development when the life of the unborn child may
be maintained outside the womb by natural or artificial
life supportive systems.’’ Since several other provisions
of the Act incorporate the words ““viable’’ or ‘‘viability,”’
the constitutionality of this definition is eritical. Plaintiffs
contend that this definition is unconstitutionally vague and
must be interpreted to mean the earliest age at which any
fetus has ever survived, when read with the state policy
that a fetus is a human being from the moment of concep-
tion. Plaintiffs also assert that the inconsistent definitions
proposed by defendants prove that the definition is vague.

In Danforth, supra, the Court upheld a definition of via-
bility very similar to the Illinois definition. The Missouri
abortion statute in Danforih defined viability as ‘‘that
stage of fetal development when the life of an unborn child
may be continued indefinitely outside the womb by natural
or artificial life support systems.’”” The Court held that
this definition was flexible and reflected the fact that viabil-
ity was ‘‘a matter of medical judgment, skill, and technical
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ability.”” Noting that this definition was consistent with
the principles created in Wade, the Court specifically re-
jected the argument that unless the definition of viability
is set at a specific gestational age, it is void for vagueness.

Defendant Carey asserts that the definition of viability
in the Illinois Aect is substantially similar to the definition
upheld in Danforth. His interpretation of the statute is
entitled to some weight because he represents officials
charged with enforcement of the statute. Bellotti v. Baird,
428 U.S. 132, 143 (1976). Moreover, his interpretation is
straightforward and reasonable. The Illinois definition of
viability also preserves flexibility and leaves the viability
decision in the hands of the attending physician. The only
difference between the Missouri and Illinois definitions is
that Illinois substitutes the word ‘“‘maintained’”’ for *‘con-
tinued indefinitely.”’ Both terms may be defined as to pre-
serve, to carry on, to remain in existence, or to keep up.
Webster’s Third New International Dictionary (1963). The
fact that only the Missouri definition includes a word indi-
cating duration—indefinitely—does not obscure our con-
clusion that these terms are synonymous.

In passing, we note that Dr. Diamond proposed three
definitions for viability. All three distort the plain lan-
guage of the statute and ignore the Supreme Court’s anal-
ysis of viability in Wade and Danforth. Dr. Diamond sug-
gests that viability means 20 weeks of gestation, born
alive, or able to survive for 28 days. ‘‘20 weeks of gesta-
tion”’ would fix the point of viability and destroy the flexi-
bility which is essential. *“Born alive’’ would be overbroad
because it would include a fetus with no possibility of sur-
vival which was born with minimal life signs. ‘“Able to
survive for 28 days’’ would be impossible to ascertain be-
fore an abortion, when the viability decision must be made,

&
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and would erroneously exclude viable infants who did not
survive due to a post-birth incident. In any event, Dr.
Diamond has abandoned these interpretations since Dan-
forth was decided and now takes the same position as de-
fendant Carey. To the extent that plaintiffs’ vagueness
argument rests on Dr. Diamond’s erroneous interpreta-
tions, it, too, is without merit. A statute is not unconsti-
tutional because someone does not understand it.

B. Informed Consent

The informed consent provision, § 3(2), has provoked a
fervent debate. After considering the arguments, we con-
clude that clauses (a) and (b) unconstitutionally intrude
upon a woman’s right to decide whether or not to termi-
nate her pregnancy. The remaining portions of the in-
formed consent provision are similar to provisions upheld
by the Supreme Court and withstand plaintiffs’ arguments.
Section 3(2), read with § 4, provides as follows.

Section 3. No abortion shall be performed pi‘ior to
the end of the first trimester of pregnancy except:
* * *

(2) After the woman, prior to submitting to the
abortion, certifies in writing her consent to the abor-
tion and that her consent is informed and freely given
and is not the result of coercion. The informed consent
shall state that the woman has been informed of the
following:

(a) The physical competency of the fetus at
the time the abortion is to be performed, such as,
but not limited to, what the fetus looks like, fetus
ability to move, swallow, and its physical char-
acteristics;

(b) The general dangers of abortion, includ-
ing, but not limited to, the possibility of subse-
quent sterility, premature birth, live-born fetus
and other dangers; and
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(¢) The particular dangers of the procedure
to be used.®

In Danforth, the Supreme Court upheld an informed con-
sent provision which was identical to the first sentence of
§ 3(2) in the Illinois Act. The Court reasoned that requir-
ing written informed consent does not in itself restrict the
decision of the patient and her physician. The Court noted
that the decision to abort is ‘‘important’’ and often
‘““stressful’’ and said that ‘it is desirable and imperative
that it be made with full knowledge of its nature and con-
sequences.”” The Court indicated that limits could be placed
on the state’s ability to regulate informed consent. If the
provision at issue in Danforth had meant more than what
would be done in an abortion and the consequences of the
procedure, it ‘“might well confine the attending physician
in an undesired and uncomfortable straitjacket in the prac-
tice of his profession.”” Danforth, supra, at 67 n.8. In his
concurrence, Justice Stewart notes that although a provi-
sion must not ‘‘thwart a woman’s decision, the state may
try to ensure that the abortion decision is made in a know-

ing, intelligent, and voluntary fashion.”’

Since Danforth, the Court has summarily affirmed the
decision of a three judge court upholding an informed con-
sent provision more detailed than that in Danforth. This
provision stated that a woman must be advised that there
may be unforeseeable and harmful physical and psycholog-

10 The next sentence in § 3(2) creates a criminal offense for a phy-
sician’s failure to secure an informed consent. The constitutionality
of this section is discussed in Part II-L., infra. Finally, § 3(2) pro-
vides that any violation of this section shall be admissible in a civil
suit. Plaintiffs do not allege that this sentence is unconstitutional
except insofar as it refers to § 3(3) and § 3(4), spousal and parental
consent, which are unconstitutional.
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ical effects, that alternatives to abortion include child-
birth and adoption, and of the medical procedures to be
used. Planned Parenthood Ass’n. v. Fitzpatrick, 401 T,
Supp. 554 (E.D. Pa. 1975), aff’d sub nom, Franklin v. Fitz-
patrick, 428 U.S. 901 (1976). See also Wolfe v. Schroering,
541 F'.2d 523, 526 (6th Cir. 1976).

The holding in Danforth leaves no doubt that the first
sentence of § 3(2) of the Illinois Abortion Act is constitu-
tional. However, the guidelines discussed in Danforth
raise serious doubts as to the validity of clauses (a) and
(b). Plaintiffs argue with considerable force that those
clauses thwart and restrict a woman’s decision to have an
abortion and they are not narrowly drawn to meet the
state interest at stake, which is to insure that the woman
is aware of her decision and of its significance. We need
not decide this question, however, because clauses (a) and
(b) are invalid for other reasons.

The clauses are both overly vague and overly specific.
Both sections list specific facts which the woman must be
told, yet preface the list with the words, ‘‘such as, but not
limited to’’ (clause (a)) and ‘‘including but not limited
to . ..”” (clause (b)). The physician does not have fair
warning of what is required. It is unclear whether the
state could prosecute a physician for failure to warn the
woman of a danger not included in the list. On the other
hand, the very specificity of clauses (a) and (b) places the
physician in the ‘‘straitjacket’’ condemned in Danforth.
For example, a physician performing a first trimester abor-
tion must tell the woman that there is a danger of a live-
born fetus, when it is impossible that her abortion will
result in a fetus born alive. And the physician must tell
the woman that there is a danger of subsequent sterility
despite the fact that studies have not shown that this dan-
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ger actually exists. See National Academy of Sciences,
Legalized Abortion and Public Health, 5-6 (1975) (appen-
dix to Plaintiffs’ Motion for Summary Judgment).»

We conclude that §§ 3(2)(a) and (b) are unconstitu-
tional. Section 3(2)(c), on the other hand, is constitutional
because it merely provides that the woman be informed of
the risks che will take in submitting to the specific abortion
procedure.

C. Spousal and Parental Consent

Sections 3(3) and 3(4) provide for spousal and parental
consent respectively. They are substantially similar to
provisions stricken by the Court in Danforth. Based on
that decision, defendants have conceded that both are un-
constitutional. We agree and hold that these provisions
of the Act are unconstitutional.

- D. Regulations on Second Trimester Abortions

Plaintiffs next contend that § 4 is unconstitutional. This

section provides that no abortion shall be performed after
the first trimester unless the requirements of § 3 are met
and

‘‘the abortion is performed in a hospital, on an in-
patient basis, with measures of life support for the
fetus which must be available and utilized if there is
any clearly visible evidence of viability.”’
Iirst, plaintiffs assert that § 4 is unconstitutional because
it incorporates the invalid provisions of § 3 and the in-
valid definition of viability in § 2(2). For the reasons
stated in Part II-B. and C., supra, we have concluded that
§8 3(2)(a), 3(2) (b), 3(8), and 3(4) are unconstitutional.
Section 4 must be interpreted as incorporating only the
constitutional portions of § 3 and the constitutionally per-
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missible definition of viability in § 2(2). If § 4 is so in-
terpreted, plaintiffs’ invalid incorporation argument is
without merit.

Plaintiffs also argue that the requirement of hospitaliza-
tion and the need to have certain equipment available are
not rationally related to maternal health and impose an
extra layer of regulation not applicable to any other medi-
cal procedure. They also claim that a physician would
face criminal prosecution if he or she performed an emer-
gency abortion outside a hospital after the first trimester.

In Wade supra, the Court held that after the first
trimester, the state may regulate abortions in ways that
are reasonably related to maternal health. The Court
specifically stated that the state may require that abortions
after the first trimester be performed in hospitals. Id. at
163. Since this regulation is not unconstitutional, the
incremental burden of having life saving equipment avail-

~able for the fetus, should there be evidence of viability,

is not overly burdensome. Finally, plaintiffs’ apprehen-
sion that § 4 might inhibit emergency abortions is entirely
speculative. None of the plaintiffs claim that they ever
needed or performed emergency abortions. No plaintiff
has even mentioned an instance where a second trimester

‘abortion was required and there was no time to go to a

hospital. The methods of performing abortions after the
first trimester are relatively complicated. Injection of
saline or prostaglandins info the amniotic sac, and hystero-
tomies take time and require controlled conditions. We
conclude that § 4 is rationally related to maternal health
and is therefore constitutional.

B. Certification of Nonviability

Section 5(1) of the Act provides that no nontherapeutic
abortion shall be performed ‘‘unless the attending physiei-
cian first certifies with reasonable medical certainty that
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the fetus is not viable.”” Plaintiffs raise several objections
to this section, but most of their arguments rest on the
assumption that the definition of viability in § 2(2) is
unconstitutionally vague. For the reasons stated in Part
1I-A., supra, we have upheld that definition of viability.

Furthermore, § 5(1) is consistent with the ijupreme
Court’s mandate that the determination of viability is a
matter of medical judgment. The criterion that|§ 5(1)
creates is a medical one; the certification of nom%iabﬂity
must be made with ‘‘reasonable medical certainty.”” Nor
does the existence of criminal sanctions render § 5(1) un-
constitutional. Physicians may be punished for fa?ilure to
make a certification, but not for an erroneous certii:ication.
Danforth, supra, at 89 (Stewart, J. concurring). The Act
has other safeguards to insure that if the physiclaﬁ makes
an erroneous certification of nonviability, the poss1b111ty of
saving the life of the fetus is not ignored. tSectlon 4 re-
quires that abortions performed after the first trf;'tmester
be done in a hospital, with measures for life support to
be used if there is any clearly visible evidence of viabllity
The duty imposed in § 4 is not contingent on the physmlans’

pre-abortion conclusion as to viability. g

In sum, the certification of nonviability, like thef defini-

tion of viability, leaves the determination of the%elusive
point of viability to the sound judgment of the physicion.
Section 5(1) is not facially unconstitutional. i
|
F.  Physician Consultation Requirement in Abortwns
of Viable Fetuses 5

Section 5(2) provides that ‘

“‘when the fetus is viable no abortion shall be per-
formed unless medically necessary to preserve the life
or health of the mother and only after consultation
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with at least two physicians not related to or engaged
in practice with the attending physician.”’
There are two commands in this provision, and plaintiffs
urge that each command is unconstitutional.

The first command is that nontherapeutic abortions are
prohibited after viability. Plaintiffs assert that this re-
quirement is void for vagueness. They specifically claim
that the words ‘‘preserve’ and ‘‘necessary’’ have many
meanings and leave too much discretion in the hands of
the state officials who will enforce the statute. Plaintiffs’
line of attack is foreclosed by Wade. There, the Court
said that a state may proscribe abortions after viability
except when necessary to preserve the life or health of
the mother. Wade, supra, at 166. The Act does no more
than incorporate the Court’s language in Wade. Addition-
ally, in United States v. Vuitch, 402 U.S. 62 (1971), the
Court held that in a comparably worded provision, the
word ‘‘health’’ included mental health and thus was not
unconstitutionally vague. And in Bolton, 410 U.S. at 191,
the Court indicated that the word ‘‘preserve’’ in a similar
provision was not void for vagueness. Plaintiffs rely on
Doe v. Scott, 321 F. Supp. 1385 (N.D. Ill. 1971), which held
the words ‘‘necessary’’ and ‘‘preserve’’ unconstitutionally
vague, but Scott was vacated in light of Wade and Bolton,
410 U.S. 950 (1973), and does not retain any precedential
value, The first command of § 5(2), consequently, is not
void for vagueness.

The requirement that two doctors consult with the at-
tending physician in a post-viability abortion, however,
raises more serious constitutional difficulties. Plaintiffs
claim that this part of § 5(2) is unconstitutional because
it interferes with the judgment of the attending physician
and because it imposes a restriction not applicable to any
other medical procedure.
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In Bolton, the Court struck a statute which required two
doctors to agree with the attending physician before any
abortion could be performed. The Court said that the
judgment of the attending physician should be sufficient,
that the additional consents had no rational connection to
the patient’s needs, and that the requirement unduly in-
fringed on the physician’s right to practice his or her pro-
fession. 410 U.S. at 198-200.

One distinction between § 5(2) of the Illinois Acet and the
statute in Bolfon is manifest: § 5(2) of the Illinois Abor-
tion Act is limited to abortions after viability. At that
time, the state may regulate abortions more heavily, and
may proscribe nontherapeutic abortions to vindicate the
compelling state interest in fetal life. Hence the state’s
burden of justifying the Illinois statute may be easier to
meet than in Bolton.

Nevertheless, it is necessary to scrutinize § 5(2) to
determine whether it is narrowly drawn to express only
the legitimate state interests at stake. Wade, 410 U.S. at
155. The two legitimate state interests are the interest in
preserving maternal health, which arises after the first
trimester, and the interest in preserving fetal health, which
arises after viability. There is no direct relationship be-
tween either interest and the number of physicians partic-
ipating in the decision. Both interests are more directly
expressed through other provisions of the Aect, such as
§ 6(1), the physicians’ standard of care, and § 3(2)(c),
the informed econsent provision.

It could be argued that the two-doctor consultation is
calculated to delay post-viability abortions and prevent
overly hasty decisions. If so, § 5(2) is not rationally
related to this goal. The obvious method to delay abor-
tions is a statutory waiting period. In Wolfe v. Schroer-
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ng, 541 F.2d 523, 526 (6th Cir. 1976), for example, the
abortion statute included a waiting period, with an ex-
ception for emergencies. Moreover, § 5(2) would not
necessarily result in a delay sufficient to force a woman to
re-examine her decision. Section 5(2) states that the
physician must consult with other physicians, but need not
secure their approval. Could this consultation consist of
a five minute telephone conversation? Nothing in the
statute requires more, and § 5(2) would then amount to no
more than a rubber stamp. Poe v. Menghini, 339 F. Supp.
986, 995 (D. Kan. 1972). Even if the statute required
approval and not merely consultation, there would be noth-
ing to preclude such pro forma consultations. The clause
providing that the consulting physicians must be unrelated
to the attending physician does not guarantee that they
will be objective or that they will adequately speak for
either the woman’s or the fetus’ interests. Finally, § 5(2)
does not clarify whether the attending physician may per-
form an abortion after viability if the consulting physicians
do not agree that the procedure is medically necessary to
preserve the woman’s life or health. Undoubtedly the at-
tending physician would prefer to err on the side of safety
and forego the abortion, even if his or her professional
belief that the abortion was necessary were sincere and
well founded.

Defendant Carey suggests that a woman might dupe
her physician into believing that she needed a therapeutic
abortion to preserve her mental health, when, in faet, she
did not. He offers no suggestion as to how he or anyone
else could detect such a pretense. HEven if this diagnostic
problem could be overcome, it is unelear how § 5(2) would
prevent it. Under § 5(2), the two consulting physicians
need not examine the woman independently. Presumably
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they may rely upon information supplied by the attending
physician. Thus, they would not be in a better position
to prevent women from fraudulently securing abortions
after viability.

Finally, in his motion to modify the preliminary injune-
tion, defendant Carey relies on the reasoning in Doc v.
Deschamps, 64 F.R.D. 652 (D.C. Mont. 1977). There, the
court upheld an abortion provision stating that before
a post-viability abortion may be performed, two doctors
must agree with the attending physician that the abortion
is necessary to preserve the woman’s life or health. The
court said that medical judgments in this area vary widely
and requiring more than the approval of the woman and
her physician helps to preserve fetal life. The court noted
that the will of the woman and her physician are no longer
of primary consideration.* Yet the court called the ques-
tion a ‘‘close one’’ and noted that plausible arguments
could be made on either side.

Despite Deschamps, we adhere to our conclusion that
§ 5(2) of the Illinois Act is not narrowly drawn to meet
the legitimate state interests at stake. The additional
consultations have no rational connection to either the
patient’s or the fetus’ needs. Though the will of the woman
is no longer dispositive after viability, the medical standard
established in the first clause of § 5(1), and the physicians’
standard of care, is sufficient to assure the state’s interest
in preserving fetal life. If the attending physician fails

11 The only interest of more primary consideration is that of the
fetus., Yet, as discussed above, the two consulting doctors are not
bound by the statute to represent the interests of the fetus. Nothing
in the provision suggests that the state has or could delegate that
responsibility to them.
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to exercise acceptable clinical judgment, professional cen-
sure and deprivation of his license are available remedies.
Bolton, 410 U.S. at 199. Defendants have failed to show
the existence of a genuine issue of material fact, and the
second clause of § 5(2), ‘“‘and only after consultation with
at least two other physicians not related to or engaged in
practice with the attending physician’’ is declared uncon-
stitutional.

G&. Physicians’ Standard of Care
Section 6(1) of the Act provides that

¢‘No person who performs or induces an abortion after
the fetus is viable shall fail to exercise that degree of
professional skill, care and diligence to preserve the
life and health of the fetus which such person would
be required to exercise in order to preserve the life
and health of any fetus intended to be born and not
aborted. Any physician or person assisting in the
abortion who shall intentionally fail to take such mea-
sures to encourage or to sustain the life of viable
fetus or child, and the death of the viable fetus or the
child results, shall be deemed guilty of a Class 2 fel-
ony.”’

The duty of care arises only after viability. In this re-
speet, § 6(1) of the Illinois Act differs from the physi-
cians’ standard of care provision before the Court in
Danforth. The Court in Danforth struck the provision
because it failed to exclude abortions before viability. Ae-
cording to defendants, the decision in Danforth disposes
of plaintiffs’ arguments respecting the constitutionality
of § 6(1). Plaintiffs, however, raise an argument which
was not considered by the Court in Danforth. They contend
that § 6(1), though limited to abortions after the fetus is
viable, improperly strikes the balance in favor of the fetus
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and against the woman. In essence, plaintiffs’ position is
that abortions after viability are permitted only when
the woman’s life or health is in jeopardy. In that situa-
tion, the physicians’ primary concern should be the health
of the woman. Section 6(1) distracts the physician from
caring for her needs. In fact, it requires the physician to
sacrifice the woman for the unborn fetus, when the needs
of the two conflict.’?

We disagree with this interpretation of § 6(1). It does
not require that the physician increase the risk to the
woman in order to save the fetus. If, however, there are
instances where a physician has a choice of procedures,
both of equal risk to the woman, the physician must choose
the procedure which is least likely to kill the fetus.
This choice would not interfere with the woman’s right to
terminate her pregnancy. It never could be argued that
she has a constitutionally protected right to kill the fetus.
She does not.?®

In Doe v. Rampton, 366 F'. Supp. 189, 193 (D. Utah 1973),
the court struck a provision similar to § 6(1) which did not

12 By implication, plaintiffs agree that when there is no conflict
between the needs of the woman and the needs of the fetus, it is not
improper for the state to insist that the physician be responsible for
caring for the fetus as well as for the woman. Certainly the physician
has the duty to care for both at a normal delivery. Nor do plaintiffs
disagree with the state’s power to punish physicians who, after the
abortion is over and the viable fetus survives, intentionally fail to ex-
ercise reasonable care for the fetus, resulting in its death. The focus
of plaintiffs’ challenge is on § 6(1) as it requires a physician to
modify his or her procedures during an abortion.

13 The problems of the physicians’ duties toward the fetus are
thoughtfully explored in Note, Medical Responsibility of Fetal Sur-
vival Under Roe and Doe, 10 Harv. Civ. Lib-Civ. Rt. Rev. 444
(1975).
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exclude abortions before viability on the grounds that it
might apply in any trimester. The dissenting judge thought
that the standard of care toward the fetus would only arise
after the fetus became viable. He would have upheld the
provision. He thought that the section required the physi-
cian to use his best skills to save the life of the fetus in
the context of saving the mother’s life, which is the physi-
cian’s first and primary duty. Id. at 204-05. The dissent-
ing judge said that it would be illogical to read the provi-
sion as requiring physicians to endanger the life of the
woman at the same time as trying to save it by perform-
ing a therapeutic abortion. This analysis is persunasive
here, and we accept it.

Plaintiffs also argue that § 6(1) is void for vagueness.
Certainly it does not set out specific medical procedures to
be followed. The cure, however, would be worse than the
disease. Assuming that the legislature could identify
procedures which should be used in every post-viability
abortion, it ecould not prediet changes or advances in medi-
cal technology that would affect the standard of care. The
standard of care may also vary from one community to
another, and may depend on the practical facilities reason-
ably available to the physician. In Wade, Bolton and
Danforth, the Court repeatedly upheld provisions which
‘create medical criteria and leave discretion in the hands
of the attending physician, such as the definition of viabil-
ity. Section 6(1) also creates a medical standard and re-
quires physicians to abide by it, although no specific defi-
nition of that medical standard is given. Consistent with
the directives of the Court’s abortion decisions, § 6(1) is
not unconstitutionally vague. Abortion statutes may not
place the physicians in a straitjacket in the practice of
their profession.

Finally, plaintiffs argue that the standard of care in
§ 6(1) prohibits all post-viability abortions if physicians
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must exercise the same standard of care as they must if
the fetus were intended to be born. The best care for the
fetus, they contend, is to remain in the uterus until labor
naturally begins. This contention stretches § 6(1) beyond
recognition. Clearly, it contemplates that abortions after
viability may be performed when necessary to preserve
‘the life or health of the mother. Again, § 6(1) means that
the physician must exercise that standard of care toward
the fetus which is consistent with his or her primary duty
to care for the mother.

H. Prohibition of Fetal Research

Two sections of the Act concern research and experimen-
tation with fetuses and with aborted tissue. Section 6(3)
provides that

““No person shall use any fetus or premature infant
aborted alive for any type of scientific research, labora-
tory, or other kind of experimentation either prior to
or subsequent to any abortion procedure except as
necessary to protect or preserve the life and health
of such premature infant aborted alive.”’

Section 12 provides that

““All tissue removed at the time of abortion shall be
submitted for analysis and tissue report to a board
eligible or certified pathologist as a matter of record
in all cases. ‘There shall be no exploitation of or ex-
perimentation with the aborted tissue.”’

These provisions do not impose any burden on the woman
who is deciding whether to terminate her pregnancy. They
do not place any prior obstacle in the path of the attend-
ing physician, although they do require the physician to
submit the aborted tissue to a pathologist for analysis.
Plaintiffs do not argue that this duty would have the effect
of discouraging abortions. Since these two provisions do
not infringe on a fundamental right, they are subject to
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a-less demanding test of rationality. They are within the
category of social and health matters which states are given
broad latitude to regulate. Roe v. Whalen, 97 S.Ct. 869
(1977) ; Barsky v. Board of Regents of University, 347 U.S.
442, 449 (1954). Plaintiffs contend that §§ 6(3) and 12 in-
fringe on the rights of medical researchers to engage in re-
search free from unreasonable governmental interference.
There are no medical researcher plaintiffs, and, in any
event, the rights of medical researchers are not fundamental
under the Constitution, and are not entitled to the deriva-
tive constitutional protection afforded attending physicians
of pregnant women seeking abortions. In order to in-
validate §§ 6(3) and 12 under the due process clause of the
Fourteenth Amendment, plaintiffs must demonstrate
that there is no rational connection between the regu-
lation and the state’s interest in regulating the practice
of medicine. Kelley v. Johnson, 425 U.S. 238, 247 (1976).
Plaintiffs have failed to meet their burden and have failed
to show that a genuine fact issue exists requiring a trial.
Plaintiffs cite regulations promulgated by the United
States Department of Health, Eiducation and Welfare, but
these regulations undercut their position. They provide
that research involving a dead fetus shall be conducted
only in accordance with state and local law, and that other
types of research should be permitted only if the purpose
is to develop important biomedical knowledge which can-
not be obtained by any other method. 45 C.F.R. § 46.209-
210 (1975); Aff. of Dr. Nadler. We conclude that §§ 6(3)
and 12, whether or not wise, are constitutional.

I. Termination of P(M‘ehtal Rights

Section 7 of the Act provides that

“‘when a live born infant results from an attempted
abortion which was not performed to save the life

~ or health of the mother, such infant shall be an aban-
.-doned ward of the state . .. and the mother and father,

By

e
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if he consented to the abortion, of such infant shall
have no parental rights or obligations whatsoever re-
lating to such infant.”’

Section 7 also requires the attending physician to notify
the juvenile court of the infant’s existence.

The court in Doe v. Rampton, 366 F. Supp. 189, 193
(D. Utah 1973), voided a similar provision because it
threatened every woman with termination of parental rights
without due process of law.

Plaintiffs contend that § 7 is unconstitutional because it
deprives the parents of their parental rights in the child
without due process of law and because it creates an ir-
rebuttable presumption of unfitness.!* We agree with
the first contention and find it unnecessary to reach the
second. Compare Miller v. Carter, 547 F.2d 1314, 1317
(7th Cir. 1977).

All parents have constitutionally protected rights to have
custody of and to care for their children. They may not
be deprived of their parental rights without procedural
due process of law. They must have adequate notice that
the state proposes to remove the children, and an oppor-
tunity to prove their fitness as parents at a hearing. Stanley
v. Illinois, 405 U.S. 645 (1971).

Defendants’ justifications of § 7 are without merit. First,
defendant Carey alleges that although the child is deemed
abandoned, the parents of a child who survives an abortion
may petition for restoration of parental rights in Juvenile
Court under Ill. Rev. Stat., ch. 37, § 705-8(3). Assuming
that parents of the child could undo the abandonment, a
post-termination hearing still does not comply with the
requirements of the due process clause. In Stanley, the

1 In Danforth, the court refused to decide whether a similar
provision in the Missouri abortion statute was constitutional because
the physician-plaintiffs lacked standing to challenge it. Danforth,
supra, at 62 n.2.
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Court dismissed a similar argument in the context of a
statute terminating unmarried fathers’ parental rights
after the death of the mother without a prior hearing.

“We reject any suggestion that we need not consider
the propriety of the dependency proceeding that sepa-
rated the Stanleys because Stanley might be able to
regain custody of his children as guardian or through
adoption proceedings. This Court has not, however,
embraced the general proposition that a wrong may be
done if it can be undone.”” Id. at 648.'

-5 We have not overlooked the recent school corporal punishment
case, Ingraham v. Wright, 97 S. Ct. 1401 (1977), The Supreme
Court held in part that although excessive corporal punishment im-
plicates a liberty interest, post-deprivation tort remedies provide all
the process which is constitutionally due. Whether or not this deci-
sion signals a retreat from the Court’s view that procedural safe-
guards are normally required before the deprivation, we are confident
that the result in Wright does not affect the vitality of Stanley and
would not govern the deprivation of parental rights in § 7 of the
Illinois Abortion Act.

According to the prevalent common law, teachers have long been
privileged to use such force as is reasonably necessary to control
schoolchildren, even though the use of force intrudes upon the per-
sonal security of the child. If teachers use excessive force, they may
be liable for damages. In Wright, the Court found as a matter of
fact that instances of abuse are rare. It also found that the need to
maintain order in classrooms makes hearings before the infliction of
corporal punishment impractical. The Court noted that if the com-
mon law privilege did not exist, “the case for requiring advance
‘procedural safeguards would be strong indeed.”

No comparable reasons justify the termination of parental rights
without advance procedures to protect the parent from an erroneous
deprivation. There is no analogous common law privilege. There
are no facts available to determine whether most parents of fetuses
who survive abortions are fit or not. The only state interest justi-
fying termination of rights without due process of law is the state’s
interest in protecting the fetus, and this interest is met through less
drastic remedies. : '
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Second, defendant Carey suggests that the state’s re-
sponsibility to provide for the child’s welfare is a legiti-
mate reason for delaying the hearing until after parental
rights are terminated. It is true that the state may ter-
minate rights without prior procedural due process in
‘‘extraordinary situations where some valid governmental
interest is at stake that justifies postponing the hearing
until after the event.”” Boddie v. Conmecticut, 401 U.S. 371,
380 (1971). The survival of a child after an abortion may
be unexpected, but it is not an extraordinary situation that
excuses the normal due process safeguards. Other statu-
tory duties adequately preserve the infant’s welfare. The
physician has an immediate duty to take measures to pro-
tect the life of the infant under § 6(1). Parents who do not
want to keep the child may voluntarily give up the child
for adoption, and this decision is permanent three days
after the child is born. Il Rev. Stat., ch. 4, § 9.1-9 (1975).
The state may bring proceedings against parents who ne-
glect their children. The automatic termination of parental
rights is too harsh and is not needed to insure that a
child who survives an abortion is given proper care.l

Dr. Diamond contends that § 7 does not terminate pa-
rental rights without due process of law because § 8, which
provides that a woman seeking an abortion after viability
must be informed of § 7, gives her adequate notice. Dr.
Diamond reasons that since the woman who wishes to re-
tain parental rights can forego the abortion, she receives

18 Other states have passed legislation which would provide for
voluntary termination of parental rights if the fetus survives an abor-
tion, or voluntary termination of parental rights upon approval by a
state court or agency. See Wis. Stat. § 4840 (West 1957);
Minn. Stat. § 145415 subd. 3 (Supp. 74); See Note, Medical Re-
sponsibility for Fetal Survival After Roe and Doe, 10 Harv. Civ. Rt.
Civ. Lib. L. Rev. 444, 466 n.104 (1975).
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notice satisfying the constitutional requirement. This ar-
gument is incorrect for two reasons. First, § 8 provides
for notice only after viability and § 7 terminates parental
rights in abortions before viability. The woman who is
subject to the deprivation therefore would not receive no-
tice of it. Second, even if § 8 required notice of termina-
tion of parental rights to all women seeking abortions,
that notice would only satisfy the first requisite of pro-
cedural due process. The parents would still need an op-
portunity to contest the termination by proving that they
were fit.

Section 7 violates the due process clause of the Four-
teenth Amendment and must be stricken. iSection 8 is
illogical because it requires that a woman he informed of
information which could not possibly apply to her. :And
since it incorporates a constitutionally infirm provision,
it, too, must be stricken.

J. Ban on Saline Abortions

Section 9 prohibits abortions after the first trimester
which are induced by inserting a saline or other fluid into
the amniotic sac for the purposes of killing the fetus and
artificially inducing labor. Section 9 is predicated on a
legislative finding that this method, known as saline amnio-
centesis, is harmful to maternal health. Plaintiffs contend
that § 9 is unconstitutional because it is not rationally re-
lated to maternal health and because it amounts to a ban
on all abortions after the first trimester. Further, they
rely upon the decision in Danforth striking a comparable
ban on saline abortions in the Missouri Abortion Aect.

To analyze this argument, it is necessary to review some
of the uncontested facts about saline amniocentesis. Ac-
cording to the report submitted by plaintiffs, National
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Academy of Sciences, Legalized Abortion and the Public
Health (1975), saline abortions are usually performed after
the 15th week of pregnancy. Some amniotic fluid is with-
drawn from the uterine cavity by a needle inserted through
the abdominal wall and this fluid is replaced with a con-
centrated salt solution. This process induces labor and the
fetus is expelled from the uterus, usually dead, 24 to 48
hours after the injection. Id. at 139. Saline abortions
expose the woman to the risk of complications. Placental
tissue may be retained in the uterus. Infection and hemor-
rhage may result. Id.at54. The blood clotting mechanism
may be disturbed. It is also possible that the saline solu-
tion will enter the blood stream, damaging the central ner-
vous system or causing convulsions. Id. at 48; Danforth,
supra, at 95-96 (White, J., dissenting). These complica-
tions present a risk to the woman’s health.

Another method of performing abortions which may be
used after the first trimester is hysterotomy, a surgical
entry into the uterus, similar to a cesarean section, in which
the fetus is removed. Legalized Abortion, supra, at 138.
All parties agree that this method poses a substantially
greater risk to complications and death to the woman than
saline abortions. Because of this increased danger, hys-
terotomy is not an adequate substitute for saline amnio-
centesis.

The third method of performing abortions after the first
trimester is chemical induction of labor by injection of a
prostaglandins solution into the amniotic sae. This process
is similar to that used in saline abortions, but the risk to
the woman is not as great. The fetus is expelled from the
uterus sooner after the injection than is the case in saline
abortions. Complications from prostaglandins include
vomiting and diarrhea, but there appears to be no risk to
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the central nervous system if the prostaglandins enter the
bloodstream. Id. at 48. TUse of prostaglandins is a rela-
tively new technique. The FDA approved the drug for
manufacture in November, 1973. .

~ The Supreme Court’s opinion in Damforth striking the
ban on saline abortions must be read against this factual
background. Justice Blackmun wrote the plurality opinion
which was joined by two other justices. This opinion rested
on several factual grounds. The Court found that the only
safe alternative method for abortions after the first tri-
mester was use of prostaglandins, but this drug was not yet
readily available to women in Missouri. The Court also
reasoned that since the ban on saline abortions covered in-
jection of ““a saline or other fluid’’ into the amniotic sae,
it might be construed to prohibit prostaglandins as well.
‘Women in Missouri would then be left with no safe method
for abortions after the first trimester.’* Moreover, the
Court said that saline amniocentesis was a widely used
method and that it was safer than childbirth, at least with
respect to maternal mortality. The Court concluded that
if saline abortions were stopped, a woman seeking an abor-
tion after the first trimester would be forced to undergo a
hysterotomy. A regulation barring a relatively safe pro-
cedure but permitting a much more risky one is not ration-
ally related to maternal health and is therefore unconsti-
tuitional. Danforth, supra, at 75-79.

Two justices joined Justice Stevens, who concurred on
‘narrower grounds that the ban on saline was unconstitu-

17 Plaintiffs assert that a similar interpretation of § 9 of the Illinois
Act would prohibit prostaglandin abortions. Defendants’ response
is that “other fluid” merely means other names for a saline solution.
This is a weak explanation, but it is unnecessary to rely on this
ground since the ban on saline is void for the reasons explained in
the text, infra.
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tional. His reasoning was that the ban on saline barred
most abortions after the first trimester, because prostaglan-
dins were unavailable to women in Missouri at the time.
Justice Stevens noted that if two procedures were equally
available to the woman, the state could constitutionally
prohibit one of them.

The holding of the Court is the ‘“position taken by those
Members who concurred in the judgments on the narrowest
grounds.”’ Marks v. United States, 97 8.Ct. 990, 993 (1977) ;
Gregg v. Georgia, 428 U.S. 153, 169 n.15 (1976). Six
justices in Danforth agreed that the ban on saline is not ra-
tionally related to maternal health because the only safe
alternative method is not widely available. Plaintiffs now
concede that prostaglandins are now more widely available
to women in Illinois. Supplemental Brief for Plaintiffs at
14. However, they contend that prostaglandins are not
available to some women in the sense that they are medical-
ly unsafe for women with certain physical conditions.
Therefore, they assert that the state may not prohibit
saline abortions because doing so would deprive women
who cannot undergo prostaglandin abortions of their op-
portunity to have an abortion after the first trimester.

A superficial examination of the affidavits and deposi-
tions filed in this case suggest that a genuine issue of ma-
terial fact exists respecting the safety of prostaglandins
for all women. Defendants proffer the affidavit of Dr.
Anderson, Chief of Obstetrics at Yale University, who
states that he cannot foresee a case in which prostaglandins
would be contraindicated and a saline abortion would be
safer.’® Plaintiffs rely on the opinion of Dr. Motew, who

18 Plaintiffs’ motion to strike defendants’ affidavits does not include
Dr. Anderson’s affidavit, which plaintiffs apparently find unobjec-
tionable. )
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stated that prostaglandins are contraindicated in women
who have previously given birth by cesarean section because
the strong contractions induced by prostaglandins create
a risk of uterine rupture not present using the saline
method. Deposition of Dr. Motew at 38-40.

Nevertheless, some undisputed facts show there 'are
indeed certain situations in which the saline method is pref-
erable to use of prostaglandins. According to the affi-
davits and exhibits, plaintiffs and defendants agree that
the description of Prostin F2 alpha!® prepared by Upjohn
Company is accurate and has been approved by the Food
-and Drug Administration. Plaintiffs have attached this
description of prostaglandins to their motion for summary
judgment and defendants have submitted the affidavit of
James Folkertsma, who is authorized by Upjohn Company
to make representations concerning the FDA approval,
use and availability of this drug.

According to the description, use of prostaglandins is
contraindicated in women who have acute pelvie inflam-
matory disease and in women who are hypersensitive to
the drug.?® The description also indicates that prostaglan-
dins should be used with caution in patients with a history
of asthma, glaucoma, hypertension, cardiovascular disease,
or past history of epilepsy. The instructions as to dosage
and administration recommend that the physician inject a
small amount of the drug slowly before proceeding to de-
termine possible sensitivity to prostaglandins. Finally, the

19 Prostin F2 alpha is the trademark for Prostaglandin F2 alpha,
which is the drug distributed by Upjohn for inducing abortions.

20 None of the parties have indicated whether women with acute
pelvic inflammatory disease can undergo a saline abortion, and we
make no finding in that regard.
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description states that in a group of 229 patients, 14%
failed to abort completely, When a prostaglandins abor-
tion is incomplete, other measures should be taken to as-
sure complete abortion, and the method contemplated is
saline amniocentesis.

Defendants have admitted that the statements made on
the Upjohn description of prostaglandins are accurate.
The unmistakable inference from the comments therein is
that prostaglandins cannot be regarded as a completely ef-
fective substitute for saline abortions in all cases. There-
fore, the two methods of abortion are not equally available
to women and the state cannot, consistent with the holding
of the Court in Danforth, prohibit saline abortions. See-
tion 9 of the Illinois Abortion Aect is therefore unconsti-
tutional.

K. Reporting Requirements

Section 10 of the Act imposes record keeping require-
ments. It provides in full:

Section 10. A report of each abortion performed
shall be made to the Department on forms preseribed
by it. Such report forms shall not identify the patient
by name, but shall include, but not be limited to, infor-
mation concerning:

(a) Identification of facility where abortion
was performed and date performed;

(b) The political subdivision in which the pa-
tient resides; '

(ec) Patient’s date of birth, race and marital
status;

(d) Number of prior pregnancies;
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(e) Date of last menstrual period;

(f) Type of abortion procedure performed;
and

(g) Complications.

Such form shall be completed by the hospital or other
licensed facility, signed by the attending physician,
‘and transmitted to the Department not later than 10
days following the end of the month in which the abor-
tion was performed.

Abortions performed after a gestation period of 20
completed weeks shall be registered as provided in
Sections 20 through 24 of the Vital Records Act.

The Department may presecribe rules and regulations
regarding the administration of this Act including
regulations relating to the information to be provided
under Section 20 of the Vital Records Aect.

All information obtained by a physician, hospital or
ambulatory health facility from a patient for the pur-
pose of preparing reports to the Department under
this Section or reports received by the Department
shall be eonfidential and should be used for statistical
purposes except where otherwise provided by law.

Plaintiffs contend that the record keeping requirements
are unconstitutional because they add an extra layer of
regulation upon abortion practices which are not applica-
ble to any other medical procedure; because they apply to
the first trimester of pregnancy; because they are overly
burdensome; because they infringe upon the physician-
patient relationship; and because they fail to adequately
safeguard the patient’s right to privacy.

In Danforth, the Court upheld the record-keeping re-
quirements in the Missouri abortion statute on the ground
that record keeping aids the state’s interest in preserving
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maternal health, and that it can provide useful data for
making medical decisions. The Court rejected claims that
the provision was unconstitutional because it added an
extra layer of regulation and because it applied to first
trimester abortions. Danforth at 79-81. The Court
sketched limits to permissible record-keeping, and said
that it must not discourage abortions indirectly by impos-
ing a ‘‘sheer burden of administrative detail.”” Addi-
tionally, record keeping requirements must ‘‘properly re-
spect a patient’s confidentiality and privacy.’’ Id. at 80-81.

Section 10 of the Illinois Aect differs from the Missouri
statute in two significant respects. First, § 10 is more
specific than the requirements in the Missouri statute and
lists seven items which must be included in the report for
each abortion. Yet this list is not unconstitutionally bur-
densome. The information can be assembled quickly and
recorded on forms. The abortion reports will generate
information which will be useful in learning about the im-
pact of abortion on maternal health. Although § 10 is
open-ended concerning the information to be reported, we
assume, as did the Court in Danforih, that the Illinois
Department of Public Health will not interpret § 10 to re-
quire a burdensome amount of detail.®

The second difference between § 10 and the reporting
requirements in the Missouri abortion statute concerns
the preservation of confidentiality. The Missouri statute
provided that the abortion report shall be kept confiden-

21 The Department is charged with prescribing forms for the abor-
tion report. Plaintiffs have attached a copy of a “Certificate of Ter-
mination of Pregnancy” to their reply brief. Since plaintiffs’ attack
is against the Act on its face rather than as it might be applied, the
constitutionality of this form is not before us.
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tial. Section 10 provides that the abortion report shall be
kept confidential except as otherwise provided by law. Sec-
tion 10 itself provides otherwise, because it requires that
each abortion performed after 20 weeks of gestation shall
be recorded as a fetal death under the Vital Records Act,
111, Rev. Stat., ch. 111%, § 73-1 ef seq. (1975)2 A fetal
death report includes the name of the woman. Most
damaging, reports of Vital Records are available upon
request to a number of persons other than state officials
compiling statistics. Anyone having a personal or proper-
ty interest, members of Illinois genealogical societies, pri-
vate agencies, and bona fide researchers not working for
private gain are among the people who may request access
to vital records and learn the name of the woman who has
an abortion after the 20th week of gestation.

This possibility of disclosure is far from innocuous and
could damage the woman’s right to privacy in at least two
ways. First, highly personal information about the woman
may be publicly revealed. To the extent that abortions
past midterm are stigmatizing, disclosure could damage a
woman’s reputation. Second, the chance of disclosure could
indirectly affect a woman’s independence in deciding wheth-
er to have the abortion. A woman might choose not to
have an otherwise necessary abortion if she knew that her

- 22 Fetal death is defined as death prior to the complete expulsion
or extraction from its mother of a product of human conception, ir-
respective of the duration of pregnancy. The death is indicated by
the fact that after such separation the fetus does not breathe or show
any other evidence of life such as beating of the heart, pulsation of the
umbilical cord, or definitive movement of voluntary muscles. Il

Rev. Stat.,, ch. 11134, § 73-1(6) (1975).
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decision could become virtually a matter of publie record.
See Whalen v. Roe, 97 S.Ct. 869, 876-78 (1977).2

It is no answer to suggest that if fetal death certificates
for women who spontaneously abort are constitutional,
then the same regulations may include women who deliber-
ately have an abortion. A woman past the 20th week of
pregnancy who voluntarily chooses to terminate the preg-
nancy faces a much more serious invasion of privacy if her
choice becomes public knowledge. Therefore, the two sen-
tences of § 10 of the Illinois Abortion Act which refer to
and incorporate the Vital Records Act are unconstitutional.

L. Criminal Penalties

Plaintiffs have raised arguments directed at all of the
criminal provisions of the Act, which establishes a number
of overlapping criminal penalties. Section 2(6) defines
criminal abortion as,

‘“the use of any instrument, medicine, drug, or other
substance, whatever, with the intent to procure a mis-

2 In Whalen, the Court upheld a statutory system whereby names
of users of certain drugs were recorded in a centralized computer file.
Since the statute and regulations provide for an elaborate security
system, with disclosure to the names rigidly limited to certain pub-
lic health officials, the Court found the threat to the users’ privacy
rights too insubstantial to violate the Fourteenth Amendment. In
passing, the Court said that many other examples of medical record
keeping requirements, such as fetal death certificates, are constitu-
tional because they are an essential part of modern medical practice.
It could be argued that the Court would therefore approve of the
fetal death certification procedure established in § 10 of the Illinois
Act. The Court’s choice of examples, however, does not override
the holding in Danforth that the name of the woman having the
abortion must be kept confidential.
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carriage of any woman except when done by a physician
in conformity with this Aet.”’?
Section 11(a) provides that ‘‘a person who commits a
criminal abortion is guilty of a Class 2 felony.”” Plaintiffs
allege that § 2(6) violates the due process clause of the
Fourteenth Amendment because it is vague and because
it punishes unintentional conduect.

* The due process clause requires that criminal statutes
be clearly defined so that persons have a reasonable oppor-
tunity to conform their conduct to the law. H ynes v. Mayor
and Council of Borough of Oradell, 425 U.S. 610, 620
(1976) ; Grayned v. City of Rockford, 408 U.S. 104, 108
(1972). The absence of a definition of ‘‘miscarriage’’ in
the definition of criminal abortion gives rise to a true
vagueness problem. Because this critical term is not de-
fined, physicians cannot tell what conduct is prohibited.

The word ‘‘miscarriage’’ causes vagueness problems
for the following reasons. First, the definition of miscar-
riage suggested by defendants, which is the most com-
monly accepted definition of the word, though precise
enough, is so inconsistent with the rest of the Aect that
as a matter of statutory construction, it cannot possibly
be correct. Second, any other conceivable definition of
miscarriage is either impermissibly vague or stretches §
2(6) beyond recognition. ' ‘

24 Elsewhere in this opinion, we have held the following provisions
unconstitutional: clasuses (a) and (b) of § 3(2), § 3(3), § 3(4),
the second clause of § 5(2), §7, § 8, § 9, and § 10 to the extent that
it incorporates the Vital Records Act. All of these provisions burden
constitutionally protected rights. A state may not criminalize con-
stitutionally protected conduct, and hence the phrase in § 2(6),
“except when done . . . in conformity with this Act,” must be con-
strued as only incorporating the'constitutionally valid provisions of
the Act. ’ o
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Defendants suggest that according to Schmidt’s Attor-
neys Dictionary of Medicine (1973), a miscarriage is the
expulsion from the uterus of the developing infant or fetus
before it has developed enough to be able to remain alive.
Blakiston’s New Gould Medical Dictionary (1956) defines
miscarriage as expulsion of the fetus before it is viable.
Webster’s Third New International Dictionary defines mis-
carriage as expulsion of a human fetus before it is viable,
especially between the 12th and 14th weeks of gestation.
Thus, the term ‘‘miscarriage’” contemplates the expulsion
of a fetus which is incapable of surviving.

This definition is not vague. Nor is it overinclusive.
It is, in fact, so underinclusive that it is inconsistent with
some of the specific provisions of the Aet, and with its
general purpose. Under this definition, a physician could
not be punished for failure to comply with certain of the
abortion regulations in abortions performed after the fetus
is viable. A physician who performed an abortion after
viability in an abortion clinic could not be convieted for
failure to perform the abortion in a hospital pursuant to
§ 4. A physician who failed to file an abortion report in
a post-viable abortion could not be convieted for failure
to comply with § 10. A physician who failed to submit
aborted tissue to a pathologist when performing a post-
viable therapeutic abortion could not be convieted for fail-
ure to comply with § 122 The consequence would be
that in these respects, second trimester abortions would
be more highly regulated than abortions after viability. In

2 Failure to obtain informed consent is made a crime in § 3(2),
if § 2(6) does not apply to abortions after viability, it is clear that
a physician must still secure the informed consent of the woman be-
fore performing the abortion. It is uncertain, however, whether
failure to secure an informed consent for an abortion after viability
is a misdemeanor under § 3(2), a felony under § 11(a), or both.
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view of the important state interest in fetal life after
viability, and in view of §§ 5(2) and 6(1), which purport
to regulate abortions after viability, it is illogical to as-
sume that the legislature drew a distinction which would
result in less regulation after the -fetus became viable.
‘Yet that is the logical result of defendants’ proposed defi-
nition of miscarriage.

Another possibility for defining miscarriage is found
in an appendix to Legalized Aboriion and the Public
Health (1975). There, miscarriage is defined as a spon-
taneous abortion, or an abortion that occurs naturally
without being deliberately induced. In this definition is
substituted for miscarriage in § 2(6), the result is circular
and contradictory. An abortion then means an induced but
spontaneous abortion.

Perhaps a miscarriage should be defined as an artificial
termination of pregnancy. This definition would include
abortions after viability, but it would not adequately dis-
tinguish between abortions and procedures used to assist
at birth, or procedures intended to induce an early de-
livery. Certainly the distinction cannot turn on whether
the fetus survives or is born alive. If that were the deter-
mining faetor, it would be impossible for a physician to
determine until after the fact whether he had performed
an abortion or attended at a delivery.

The vagueness lurking in § 2(6)’s definition of criminal
abortion is more than a verbal conundrum. It highlights
the point that the distinction between abortion and delivery
.is one of intent.?® Abortion statutes which define abortion

26In § 6(1) of the Illinois Abortion Act, the standard of care
required toward the viable fetus is contrasted with the standard of
care due a fetus “intended to be born and not aborted.” This pro-
vision, unlike § 2(6), distinguishes between abortion and delivery on
the basis of intent.
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in terms of the intent of the physician avoid the ambiguity
of the word ‘‘miscarriage.’”” For example, the Missouri
abortion statute in Danforth defined abortion as ‘“the in-
tentional destruction of the life of an embryo or fetus in
his or her mother’s womb or the intentional termination of
the pregnancy of a mother with an intention other than to
increase the probability of live birth or to remove a dead
or dying unborn child.”” In Doe v. Rampton, 366 F. Supp.
189 (D. Utah 1973), the abortion statute, which was en-
tirely stricken on other grounds, defined abortion as ‘“the
termination of human pregnancy with an intent other than
to produce a live birth or to remove a dead fetus, and in-
cludes all procedures undertaken to kill a live fetus and
includes all procedures undertaken to produce a miscar-
riage.”” In Word v. Poelker, 495 F.2d 1349 (8th Cir. 1974),
the ordinance under attack defined abortion as ‘“the termi-
nation of human pregnancy with an intention other than to
produce a live birth or to remove a dead fetus.”” All these
definitions clearly describe the mental state which distin-
guishes a late-term abortion from a delivery or attempted
delivery.>”

It could be argued that § 2(6) should be construed to
include the specific intent to terminate a pregnancy with

27 Other statutes, it is true, have not defined abortion any more
clearly than § 2(6) of the Illinois Act. In several instances, however,
the court deciding the challenge to the statute voided it on other
grounds. E.g., Leigh v. Olson, 385 F. Supp. 255 (D.N.D. 1974)
(Every person who . . . uses . . . any instrument or other means,
whatever, with intent thereby to procure the miscarriage of such
[pregnant] woman, . . . shall be punished . . .); YMCA of Prince-
ton N.J. v. Kugler, 342 F. Supp. 1048, 1062 (D.N.J. 1972) (any
person who . . . with intent to cause . . . the miscarriage of a pregnant

woman . . . who uses any . . . means, . . . is guilty . . .); Henrie
v. Derryberry, 358 F. Supp. 719 (N.D. Ok. 1973) (every person who
. .- uses ... any instrument, or other means whatever, with intent

to procure the miscarriage of such woman, . . . is punishable . . .).
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an intention other than to increase the chance of a live
birth, or some other variant of the same theme, if such a
construction would avoid the constitutional vagueness prob-
lem. Clearly a court has the obligation to construe a
statute as constitutional whenever possible. United States
v. Vuitch, 402 U.S. 62, 71 (1971). But a court cannot re-
write a.statute under the guise of construing it. Judicial
construction of a criminal statute cannot add an element
which is not there. If the Illinois legislature wishes to in-
sure that the substantive provisions of the abortion statute
are followed by creating criminal penalties for noncompli-
ance, it must do so with language which clearly defines the
conduct which is prohibited. Because the word miscarriage
which is used in the definition of eriminal abortion is itself
undefined and because § 2(6) is vague as a result, § 2(6)
is unconstitutional and must be stricken. Its companion
§ 11(a) which makes criminal abortion a Class 2 felony
must also fall.

Plaintiffs have alleged that the criminal penalties in
§ 6(1) and § 6(2) are vague because they also include un-
defined terms. These sections provide:

(1) No person who performs or induces an abortion
after the fetus is viable shall fail to exercise that de-
gree of professional skill, care and diligence to pre-
serve the life and health of the fetus which such per-
son would be required to exercise in order to pre-
serve the life and health of any fetus intended to be
born and not aborted. Any physician or person assist-
ing in the abortion who shall intentionally fail to take
such measures to encourage or to sustain the life of
viable fetus or child, and the death of the viable fetus
or the child results, shall be deemed gullty of a Class
2 felony.

(2) Whoever, with intent to do so, shall take the llfe
of a premature infant aborted alive, shall be guilty of
a (Class 1 felony.
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Section 6(1) includes the word ‘‘viable fetus’”’ and
¢‘child’’ which are undefined, and § 6(2) includes the words
‘“‘premature infant aborted alive,”” which is undefined.
Viable, of course, is defined in § 2(2), and this definition
is not unconstitutionally vague. We can perceive only one
difficulty with the absence of definition for the remaining
terms. It is uncertain what life signs must exist to ac-
tivate the duties and the criminal penalties in § 6(2). If
the aborted fetus exhibits only minimal life signs and does
not survive long, then it is unlikely that its death could be
criminally attributed to the physician. If the fetus is
simply too small to survive given reasonable medical care,
then the physician performing the abortion could not be
guilty of intentional conduct resulting in the death of the
fetus within the meaning of §§ 6(1) or 6(2). In short,
though ‘‘aborted fetus’’ is undefined, there is no doubt as
to the conduct which is required.

Plaintiffs also assert that the criminal penalties in the
Act punish unintentional eonduct. Since we hold § 2(6)
void for vagueness, it is unnecessary to analyze this con-
tention with respect to that provision. Three of the re-
maining criminal provisions include a specific mental state
and do not therefore punish unintentional conduet. Sec-
tion 3(2) punishes physicians who intentionally fail to in-
form the woman about to be aborted or who fail to secure
a written informed consent.?® Sections 6(1) and 6(2) both

28Tt is impossible to determine whether “intentional” modifies
both the failure to inform and the failure to secure a written consent,
or if “intentional” just modifies the clause which immediately follows.
If the former, then § 3(2) only punishes intentional conduct. If
the latter, then the general criminal responsibility provisions of the
Illinois Criminal Code would imply a mental state for the reasons
discussed in the text, infra.
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require that the conduct eriminalized be intentional. Thus,
with respect to these provisions plaintiffs’ arguments that
the abortion aet punished unintentional conduet are er-
roneous.

Section 11(c), however, provides that

‘“Any hospital, licensed facility or physician who fails
to submit a report to the Department under the pro-
visions of Section 5 of the Act and any person who
fails to maintain the conﬁdentiality of any records or
reports required under this Act is guilty of a Class B
misdemeanor,’’?®
On its face, § 11(c) does not include a mental state. But
the Illinois Criminal Code establishes principles of eriminal
liability applicable to all criminal statutes. Ill. Rev. Stat.,
ch. 38, § 4-3(a) provides that a person is not guilty of an
offense, other than an offense which involves absolute li-
ability, unless, with respect to each element described in
the offense, he acts while having intent, knowledge, reck-
lessness or negligence, the mental states defined in Sections
4-4 through 4-7 of the Illinois Criminal Code. Violation of
§ 11(c) of the abortion act is a Class B misdemeanor. Per-
sons found guilty of Class B misdemeanors may be punished
by incarceration. Section 4-9 of the Illinois Criminal Code
states that an offense punishable by incarceration is not an
absolute liability offense unless the statute defining the
offense clearly indicates a legislative purpose to impose
absolute liability. No clear legislative purpose to that
effect exists in § 11(c) of the Act. Therefore, § 4-3(a) of
the Criminal Code applies to § 11(e) of the Illinois Abor-
tion Act and plaintiffs’ argument that § 11(c) does mnot
require a mental state is erroneous.

29 Plaintiffs raise no objection as to criminalizing the failure to
maintain confidentiality of abortion reports.
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We conclude that § 2(6) and § 11(a) are unconstitutional,
but that the eriminal penalties in § 3(2), § 6(1), § 6(2) and
§ 11(c) are constitutional.

CONCLUSION AND RELIEF

In sum, we declare the following portions of the Illinois
Abortion Act void and unenforceable because they conflict
with rights guaranteed plaintiffs by the due process clause
of the Fourteenth Amendment to the Constitution of the
United States: § 2(6), the definition of eriminal abortion;
§ 3(2)(a) and (b), portions of the informed consent re-
quirement; § 3(3), spousal conduct; §3(4), parental con-
sent; § 5(2), second clause, two-doctor concurrence; §§ 7
and 8, termination of parental rights; § 9, ban on saline
abortions; § 10, insofar as it incorporates the Vital Records
Act; and § 11(a), criminal abortion. A declaratory judg-
ment shall enter to that effect. We assume that Ilinois’
prosecutorial authorities will recognize and abide by this
judgment and, accordingly, we deny plaintiffs’ prayer for
injunctive relief at this time. Wade, at 166; Bolton, at
201. In all other respects plaintiffs’ complaints are dis-
missed.

ENTER:
Philip W. Tone
Philip W. Tone, Circuit Judge
Prentice H. Marshall
Prentice H. Marshall, District Judge
Alfred Y. Kirkland
Alfred Y. Kirkland, District Judge

DATED: April 12, 1978
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ILLINOIS HOUSE BILL 1851
ILLINOIS ABORTION LAW OF 1975

Section 1. It is the intention of the General Assembly
of the State of Illinois to reasonably regulate abortion in
conformance with the decisions of the United States Su-
preme Court of January 22, 1973. Without in any way
restricting the right of privacy of a woman or the right of
a woman to an abortion under those decisions, the General
Assembly of the State of Illinois do solemnly declare and
find in reaffirmation of the longstanding policy of this
State, that the unborn child is a human being from the time
of conception and is, therefore, a legal person for pur-
poses of the unborn child’s right to life and is entitled to
the right to life from conception under the laws and Con-
stitution of this State. Further, the General Assembly
finds and declares that longstanding policy of this State to
protect the right to life of the unborn child from conecep-
tion by prohibiting abortion unless necessary to preserve
the life of the mother is impermissible only because of the
decisions of the United States Supreme Court and that,
therefore, if those decisions of the United States Supreme
Court are ever reversed or modified or the United States
Constitution is amended to allow protection of the unborn
then the former policy of this State to prohibit abortions
unless necessary for the preservation of the mother’s life
shall be reinstated.

Section 2. TUnless the language or context eclearly
indicates a different meaning is intended, the following
words or phrases for the purpose of this Aect shall be given
the meaning ascribed to them:

(1) ¢“First trimester’’ means the first twelve weeks
of gestation commencing with ovulation rather than
computed on the basis of the menstrual cycle.
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(2) “‘Viability,’’ that stage of fetal development when
the life of the unborn child may be maintained out-
side the womb by natural or artificial life-supportive
systems.

(3) ‘‘Physician,” any person licensed to practice
medicine in all its branches under the Illinois ‘‘Medi-
cal Practice Act.”’ '

(4) ‘‘Hospital”” means a hospital licensed pursuant
to the ‘‘Hospital Licensing Act’’ or specifically ex-
empted from licensure under subsections (2), (3), or
(4) of Section 3 of this Act.

(6) ‘‘Department’” means the Department of Public
Health, State of Illinois.

(6) ““Criminal Abortion’’ means the use of any in-
struments, medicine, drug or other substance, what-
ever, with the intent to procure a miscarriage of any
woman except when done by a physician in conformity
with this Act. It shall not be necessary i order to
commit @ criminal abortion that the woman be preg-

nant, or if pregnant, that a miscarriage be accom-
plished.

Section 3. No abortion shall be performed prior to the
end of the first trimester of pregnancy except:

(1‘)‘ By a duly licensed, consenting physician in the
exercise of his best clinical medical judgment;

(2) After the woman, prior to submitting to the abor-
tion, certifies in writing her consent to the abortion
and that her consent is informed and freely given and
is not the result of coercion. The informed consent
shall state that the woman has been informed of the
following:
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(a) The physical competency of the fetus at the

time the abortion is to be performed, such as, but not

- limated to, what the fetus looks like, fetus ability to
move, swallow, and its physical characteristics;

(b) The general dangers of abortion, including,
but not limited to, the possibility of subsequent sterility,
premature birth, live-born fetus, and other dangers;
and

(e) The particular dangers of the procedure to
be used.

Any physician who intentionally fails to inform the
woman about to be aborted or who fails to secure a writ-
ten informed consent as indicated herein, violates the
provisions of this Act and commits a Class B misdemeanor.

Any violation of this Section shall be admissible in a
civil suit as prima facie evidence of the physician’s fail-
ure to obtain an informed consent;

(3) With the written consent of the woman’s spouse,
unless the abortion is certified by a licensed physician
to be necessary in order to preserve the life or health
of the mother.

(4) With the written consent of one parent or person
wn loco parentis of the woman of the woman is unmar-
ried and under the age of 18 years, unless the abortion
is certified by a licensed physician as necessary in or-
der to preserve the life or health of the mother.

“Section 4. No abortion performed subsequent to the
first trimester of pregnancy shall be performed except
where the provisions of Section 3 of this Act are satisfied
and the abortion is performed in a hospital, on an inpatient
basis, with measures for life support for the fetus which
must be available and utilized, if there is any clearly visible
evidence of viability.
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Section 5.

(1) No abortion not necessary to preserve the life

or health of the mother shall be performed unless the

attending physician first certifies with reasonable medi-
- cal certainty that the fetus is not viable.

(2) When the fetus is viable no abortion shall be
performed unless medically necessary to preserve the
life or health of the mother and only after consultation
with at least two other physicians not related to or
engaged i practice with the attending physician.

Section 6.

(1) No person who performs or induces an abortion
after the fetus is viable shall fail to exercise that
degree of professional skill, care and diligence to pre-
serve the life and health of the fetus which such per-
son would be required to exercise in order to preserve
the life and health of any fetus intended to be born
and not aborted. Any physician or person assisting
in the abortion who shall intentionally fail to take
such measures to encourage or to sustain the life of
viable fetus or child, and the death of the viable fetus
or child results, shall be deemed guilty of a Class 2
felony.

(2) Whoever, with intent to do so, shall take the life
of a premature infant aborted alive, shall be guilty
of a Class 1 felony.

(3) No person shall use any fetus or premature in-
fant aborted alive for any type of scientific, research,
laboratory or other kind of experimentation either
prior to or subsequent to any abortion procedure ex-
cept as necessary to protect or preserve the life and
health of such premature infant aborted alive.
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Section 7. In every case where a live born infant results
from an attempted abortion which was not performed to
save the life or health of the mother, such wfant shall be
an abandoned ward of the State under the jurisdiction of
the juvenile court wherein the abortion occurred, and the
mother and father, if he consented to the abortion, of such
mfant shall have no parental rights or obligations what-
soever relating to such infant. The attending physician
shall forthwith notify said juvewile court of the existence
of such live born infant.

Section 8. Any woman seeking an abortion in the State
of 1llinois, after viability, shall be verbally informed of the
provisions of Section 7 of this Act by the attending physi-
cian and the woman shall certify in writing that she has
been so informed.

~Section 9. The General Assembly finds that the methad
or techwique of abortion known as saline ammiocentesis
whereby the amniotic fluid is withdrawn and @ saline or
other fluid is inserted into the ammiotic sac for the purpose
of killing the fetus and artificially inducing labor is dele-
terious to maternal health and is hereby prohibited after
the first trimester of pregnancy.

Section 10. A report of each abortion performed shall
be made to the Department on forms preseribed by it.
Such report forms shall not identify the patient by name,
but shall include, but not be limited to, information con-
cérning:

(a) Identification of facility where abortion was
performed and date performed;

(b) The political subdivision in which the patient
resides;

(c) Patient’s date of birth, race and marital status;
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(d) Number of prior pregnancies;

(e) Date of last menstrual period;

(f) Type of abortion procedure performed; and
(g) Complications.

Such form shall be completed by the hospital or other
licensed facility, signed by the attending physician, and
transmitted to the Department not later than 10 days
following the end of the month in which the abortion was
performed.

Abortions performed after a gestation period of 20 com-
pleted weeks shall be registered as provided in Sections
20 and 24 of the Vital Records Act.

The Department may preseribe rules and regulations
regarding the administration of this Act including regula-
tions relating to the information to be provided under Sec-
tion 20 of the Vital Records Act.

All information obtained by a physician, hospital or
ambulatory health facility from a patient for the purpose
of preparing reports to the Department under this Section
or reports received by the Department shall be confidential
and shall be used for statistical purposes except where
otherwise provided by law.

Section 11.

(a) A person who commits a criminal abortion is
guilty of a Class 2 felony.

(b) Any person who advertises, prints, publishes,
distributes or circulates any communication through
print, radio or television media advocating, advising
or suggesting any act which would be a violation of
this Act is guilty of a Class B misdemeanor.
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(¢) Any hospital, licensed facility or physician who
fails to submit a report to the Department under the
provisions of Section 5 of the Act and any person who
fails to maintain the confidentiality of any records or
reports required under this Aet is guilty of a Class

* B misdemeanor.

(d) Any person who'sells any drug, medicine, in-
strument or other substance which he knows to be an
abortifacient and which is in fact an abortifacient, un-
less upon prescription of a physician, is guilty of a
Class B misdemeanor.

- Section 12. All tissue removed at the time of abortion
shall be submitted for analysis and tissue report to a
board eligible or certified pathologist as a matter of record
in all cases. There shall be no exploitation of or experi-
mentation with the aborted tissue.

Seetion 13. No physician, hospital, ambulatory surgical
center, nor employee thereof, shall be required against his
or its conscience declared in writing to perform, permit or
participate in any abortion, and the failure or refusal to do
5o shall not be the basis of any eivil, eriminal, adminis-
trative or disciplinary action, proceeding, penalty or pun-
ishment. If any request for an abortion is denied, the
patient shall be promptly notified.

Section 14. If any provision of this Act or the applica-
tion thereof to any person or circumstance shall be held
invalid, such invalidity shall not affect the provisions or
application, and to this end the provisions of this Aect
are ‘declared to be severable.

_ Sectlon 15. This Act shall be known and may be cited
‘_as the “Illm01s Abortion Aect of 1975 ”

pas
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IN THE UNITED STATES DISTRICT COURT FOR
THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

RALPH M. WYNN, M.D, et al,

Plaintiffs,
v.
WILLIAM J. SCOTT, et al.,
Defendants,
and
JOHN S. LONG, M.D., et al,,
Plaintiffs,
v.
WILLIAM J. SCOTT, et al.,
Defendants.
No. 7 C 3975
No. 756 C 3981

FINAL JUDGMENT

For the reasons stated in the opinion of the Court filed
this date,

It Is Ordered, Adjudged and Decreed that the following
provisions of the Iilinois Abortion Act of 1975 are void
and unenforceable:

Section 2(6) which reads:

‘¢ ‘Criminal abortion’ means the use of any instru-
ment, medicine, drug or other substance, whatever,
with the intent to procure a miscarriage of any woman
except when done by a physician in conformity with
this Act. It shall not be necessary in order to commit
a criminal abortion that the woman be pregnant, or
if pregnant, that a miscarriage be accomplished.”’
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Section 3(2)(a) which reads:

~ ““The physical competency of the fetus at the time the
abortion is to be performed, such as, but not limited
to, what the fetus looks like, fetus ability to move,
swallow, and its physical characteristics.”’

Section 3(2)(b) which reads:

‘‘The general dangers of abortion, including, but not
limited to, the possibility of subsequent sterility, pre-
mature birth, live-born fetus, and other dangers.”’

- Section 3(3) which reads:

‘““With the written consent of the woman’s spouse, un-
less the abortion is certified by a licensed physician
to be necessary in order to preserve the life or health
of the mother.”’

Section 3(4) which reads:

‘“With the written consent of one parent or person in
loco parentis of the woman if the woman is unmarried
and under the age of 18 years, unless the abortion is
certified by a licensed physician as necessary in order
to preserve the life or health of the mother.

That portion of Section 5(2) which reads:

“‘and only after consultation with at least two other
" physicians not related to or engaged in practice with
the attending physician.”’

Section 7 which reads:

“In every case where a live born infant results from
an attempted abortion which was not performed to
save the life or health of the mother, such infant shall
be an abandoned ward of the State under the jurisdie-
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tion of the juvenile court wherein the abortion .oc-
curred, and the mother and father, if he consented to
the abortion, of such infant shall have no parental
rights or obligations whatsoever relating to such in-
fant. The attending physician shall forthwith notify
said juvenile court of the existence of such live born
infant.”’

Section 8 which reads:

‘“Any woman seeking an abortion in the State of Tili-
nois, after viability, shall be verbally informed of the
provisions of Section 7 of this Aect by the attending
physician and the woman shall certify in writing that
she has been so informed.”’

Section 9 which reads:

‘“The General Assembly finds that the method or tech-
nique of abortion known as saline amniocentesis
whereby the amniotic fluid is withdrawn and a saline
or other fluid is inserted into the amniotic sac for the
purpose of killing the fetus and artificially inducing
labor is deleterious to maternal health and is hereby
prohibited after the first trimester of pregnancy.’’

Those portions of Section 10 which read:

““Abortions performed after a gestation period of 20
completed weeks shall be registered as provided in
Sections 20 through 24 of the Vital Records Act.

. . . including regulations relating to the informa-

tion to be provided under Section 20 of the Vital Rec-
ords Act.

‘. .. except where otherwise provided by law.”’
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Section 11(a) which reads:

‘A person who commits a cr1m1nal abortlon is gullty
of a Class 2 felony.”’ -

It is further ordered and ad;mdged that in all other re-
spects plaintiffs’ complaints be and they are dismissed.

Enter:

/s/ Philip W, Tone
Philip W. Tone, Circuit Judge

/s/ Prentice -H. Marshall

Prentice H. Marshall, D1stnct Judge
/s/ Alfred Y. Kirkland

Alfred Y. Kirkland, District Judge

Dated: April 12, 1978
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IN THE UNITED STATES DISTRICT COURT FOR
THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

RALPH M. WYNN, M.D., et al.,
Plaintiffs,
V.

WILLIAM J. SCOTT, et al.,
Defendants.

No. 75 C 3975 consolidated with No. 75 C 3981

NOTICE OF APPEAL

Comes now the Intervening Defendant in the above-
named action, Eugene F. Diamond, M.D., who gives notice
that he hereby appeals to the United States Supreme Court
from the final judgment of this court dated April 12, 1978,
whereby this Court ordered, judged and decreed the follow-
ing provisions of the Illinois Abortion Act of 1975 void and
unenforceable :

Section 2(6) which reads:

¢¢ ‘Oriminal abortion’ means the use of any instru-
ment, medicine, drug or other substance, whatever,
with the intent to procure a miscarriage of any woman
except when done by a physician in conformity with
this Aect. It shall not be necessary in order to commit
a criminal abortion that the woman be pregnant, or
if pregnant, that a miscarriage be accomplished.”’
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- Section 3(2)(a) which reads:

““The physical competency of the fetus at the time the
abortion is to be performed, such as, but not limited
to, what the fetus looks like, fetus ability to move,
swallow, and its physical characteristics.’’

Section 3(2)(b) which reads:

‘‘The general dangers of abortion, including, but not
limited to, the possibility of subsequent sterility, pre-
mature birth, live-born fetus, and other dangers.”’

“Section 3(3) which reads:

““With the written consent of the woman’s spouse, un-
less the abortion is certified by a licensed physician
to be necessary in order to preserve the life or health
of the mother.”’

Section 3(4) which reads:

‘“With the written consent of one parent or person in
loco parentis of the woman if the woman is unmarried
and under the age of 18 years, unless the abortion is
certified by a licensed physician as necessary in order
to preserve the life or health of the mother.”’

That portion of Section 5(2) which reads:

‘‘and only after consultation with at least two other
- physicians not related to or engaged in practice with
the attending physician.”’ ’

Section 7 which reads:

“In every case where a live born infant results from
an attempted abortion which was not performed to
save the life or health of the mother, such infant shall
be an abandoned ward of the State under the jurisdie-

i
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tion of the juvenile court wherein the abortion oc-
curred, and the mother and father, if he consented to

- the abortion, of such infant shall have no parental
rights or obligations whatsoever relating to such in-
fant. The attending physician shall forthwith notify
said juvenile court of the existence of such live born
infant.”’

Section 8 which reads:

““Any woman seeking an abortion in the State of Illi-
nois, after viability, shall be verbally informed of the
provisions of Section 7 of this Act by the attending
physician and the woman shall certify in writing that
she has been so informed.”’

Section 9 which reads:

““The General Assembly finds that the method or tech-
nique of abortion known as saline amniocentesis
whereby the amniotic fluid is withdrawn and a saline
or other fluid is inserted into the amniotic sac for the
purpose of killing the fetus and artificially inducing
labor is deleterious to maternal health and is hereby
prohibited after the first trimester of pregnanecy.”’

Those portions of Section 10 which read:

- ““Abortions performed after a gestation period of 20
completed weeks shall be registered as provided in
Sections 20 through 24 of the Vital Records Act.

. . . including regulations relating to the informa-

tion to be provided under Section 20 of the Vital Rec-
.. ords Act.

¢, .. except where otherwise provided by law.”’
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Section 11(a) which reads:

‘“A person who commits a criminal abortion is guilty
of a Class 2 felony.”’

Eugene F. Diamond, M.D.
Intervening Defendant

By: /s/ Dennis J. Horan
Dennis J. Horan
Patrick A. Trueman
John D. Gorby
Americans - United for Life
Legal Defense Fund
230 N. Michigan
Chicago, IL 60601
312/263-5386
Attorneys for Intervening
Defendant ’
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

RALPH M. WYNN, M.D,, et al,,

Plaintiffs,
v.

WILLIAM J. SCOTT, et al.,
Defendants.

No. 75 C 3975 consolidated with No. 75 C 3981

CERTIFICATE OF SERVICE

To: William J. Seott, ¢/o Herbert L. Caplan, 160 N. La-

Salle, Chicago, I1: 60602

Bernard Carey, ¢/o John A. Dienner, III, 500 Daley
Center, Chicago, IL 60602

David Goldberger & Lois Lipton, 5 8. Wabash, #1516,
Chicago, IL 60603

Merle L. Royce, II, 1 First National Plaza, #4800,
Chicago, IL 60603

Ralph K. Brown, 104 S. Michigan, Chicago, I1. 60603

Nina G. Stillman, 115 S. LaSalle, Chicago, IL 60603

Rosemarie J. Guadnolo, 180 N. LaSalle, Chicago, IL
60601

I, DENNIS J. HORAN, Attorney for the Intervening
Defendant, Eugene F. Diamond, M.D., hereby certify that
I mailed copies of the attached Notice of Appeal to the
persons hereinabove specified by placing them in the mail
chute at 230 N. Michigan, Chicago, IL 60602, postage pre-
paid, on the 12th day of May, 1978.

' /s/ Dennis J. Horan
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IN THE UNITED STATES DISTRICT COURT FOR
THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JOHN 8. LONG, M.D.,, et al,, -
o —_— : » -Plaintiffs,
v. S

WILLIAM J. SCOTT, et al,, ‘
o ' Defendants.

-No. 76 C 3981 consolidated with No. 75 C 3975

NOTICE OF. APPEAL

. Comes now the Intervemncr Defendant in the above-
named action, Fugéne F'. Diamond, M.D., who gives notice
that he hereby appeals to the United States Supreme Court
from the final judgment of this court dated April 12, 1978,
whereby this Court ordered, judged and decreed the follow-
ing provisions of the Illinois abortion Act of 1975 v01d and
unenforceable:

- Section 2(6) which reads:

‘¢ “Criminal abortion’ means the use of any instru-
ment, medicine, drug or other substance, whatever,
with the intent to procure a misearriage of any woman
- except when done by a physician in conformity with
- this Act. It shall not be necessary in order to commit
a criminal abortion that the woman be pregnant or

- if pregnant, that a miscarriage be accomplished.’’

- Section 3(2)(a) which reads:

“The physical competency of the fetus at the time the
abortion is to be performed, such as, but not limited
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to, what the fetus looks like, fetus ability to move,
swallow, and its physical characteristics.”’

Section 3(2)(b) which reads:

“‘The general dangers of abortion, including, but not
- limited to, the possibility of subsequent sterility, pre-
mature birth, live-born fetus, and other dangers.”

Section 3(3) which reads:

““With the written consent of the woman’s spouse, un-
less the abortion is certified by a licensed physician
to be necessary in order to preserve the life or health
of the mother.”

Section 3(4) which reads:

‘““With the written consent of one parent or person in
loco parentis of the woman if the woman is unmarried
and under the age of 18 years, unless the abortion is
certified by a licensed physician as necessary in order
to preserve the life or health of the mother.”’

That portion of Section 5(2) which reads:

“‘and only after consultation with at least two other
physicians not related to or engaged in practice with
the attending physician.”’

Section 7 which reads:

“In every case where a live born infant results from,
an attempted abortion which was not performed to
save the life or health of the mother, such infant shall
be an abandoned ward of the State under the jurisdic-
tion of the juvenile court wherein the abortion oc-
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curred, and the mother and father, if he consented 1o

- .the abortion, of such infant shall have no parental
rights or obligations whatsoever relating to such in-
fant. The attending physician shall forthwith notify
said juvenile court of the existence of such live born
infant.”” L

Section 8 which reads:

‘““Any worman seeking an abortion in the State of Illi-
nois, after viability, shall be verbally informed of the
provisions of Section 7 of this Act by the attending

_..physician and the woman shall certify in writing that
she 'has ‘been so informed.’’

Section 9 which reads:

“The (eneral Assembly finds that the method or tech-
- nigue of - abortion known as saline amniocentesis
whereby the amniotic fluid is withdrawn and a saline
or other fluid is inserted into the amniotic sac for the
purpose of killing the fetus and artificially inducing
labor is deleterious to maternal health and is hereby
prohibited after the first trimester of pregnancy.”’

Those portions of Section 10 which read:

““Abortions performed after a gestation period of 20
completed weeks shall be registered as provided in
Sections 20 through 24 of the Vital Records Act.

. . . including regulations relating to the informa-

tion to be provided under Section 20 of the Vital Reec-
ords Act.

¢, . . except where otherwise provided by law.”’
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Section 11(a) which reads:

‘“A person who commits a criminal abortion is guilty
of a Class 2 felony.”’

Eugene F. Diamond, M.D.
Intervening Defendant

By: /s/ Dewnis J. Horan
Dennis J. Horan
Patrick A. Trueman
John D. Gorby
Americans United for Life
Legal Defense Fund
230 N. Michigan
Chicago, IL 60601
312/263-5386
Attorneys for Intervening
Defendant:
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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

JOHN 8. LONG, M.D., et al,

WILLIAM J. SCOTT, et al,,

To:

Plaintiffs,
V.

Defendants.

No. 75 C 3981 consolidated with No. 75 C 3975

CERTIFICATE OF SERVICE

William J. Scott, ¢/o Herbert L. Caplan, 160 N. La-
Salle, Chicago, IL 60602

Bernard Carey, ¢/o John A. Dienner, III, 500 Daley
Center, Chicago, IL 60602

David Goldberger & Lois Lipton, 5 S. Wabash, #1516,
Chicago, 1L 60603

Merle L. Royce, II, 1 First National Plaza, #4800,
Chicago, IL 60603

Ralph E. Brown, 104 S. Michigan, Chicago, TL 60603

Nina G. Stillman, 115 S. LaSalle, Chicago, IL 60603

Rosemarie J. Guadnolo, 180 N. LaSalle, Chicago, IL
60601

I, DENNIS J. HORAN, Attorney for the Intervening
Defendant, Eugene F. Diamond, M.D., hereby certify that
I mailed copies of the attached Notice of Appeal to the
persons hereinabove specified by placing them in the mail
chute at 230 N. Michigan, Chicago, IL 60602, postage pre-

paid, on the 12th day of May, 1978.

/s/ Dennis J. Horan



















